G @ | TOGETHER

!{’\N i D/? L&y

=S~ vears | for a sustainable future
OCCASION

This publication has been made available to the public on the occasion of the 50" anniversary of the
United Nations Industrial Development Organisation.

’-.
Sy
B QNIDQI
s 77

vears | for a sustainable future

DISCLAIMER

This document has been produced without formal United Nations editing. The designations
employed and the presentation of the material in this document do not imply the expression of any
opinion whatsoever on the part of the Secretariat of the United Nations Industrial Development
Organization (UNIDO) concerning the legal status of any country, territory, city or area or of its
authorities, or concerning the delimitation of its frontiers or boundaries, or its economic system or
degree of development. Designations such as “developed”, “industrialized” and “developing” are
intended for statistical convenience and do not necessarily express a judgment about the stage
reached by a particular country or area in the development process. Mention of firm names or
commercial products does not constitute an endorsement by UNIDO.

FAIR USE POLICY
Any part of this publication may be quoted and referenced for educational and research purposes
without additional permission from UNIDO. However, those who make use of quoting and
referencing this publication are requested to follow the Fair Use Policy of giving due credit to
UNIDO.
CONTACT

Please contact publications@unido.org for further information concerning UNIDO publications.

For more information about UNIDO, please visit us at www.unido.org

UNITED NATIONS INDUSTRIAL DEVELOPMENT ORGANIZATION
Vienna International Centre, P.O. Box 300, 1400 Vienna, Austria

Tel: (+43-1) 26026-0 * www.unido.org * unido@unido.org


mailto:publications@unido.org
http://www.unido.org/

- D03#32 —
Divir.
LI¥ITED
17/i6.131/6
1 tumst 1977

United Nations Industrial Development Organization
PR ——— , ORIQINAL: ENGITSH
Uypurt Sroup Mectiny on liceneing Practices

Viennn, 2% ‘umst - 1 Septonber 1972

by

VeReS, Arni
foncultiont to INIDO

Rombay, India

‘ 1/ The viowe and ontnione exprensed in thie paper ara thase of the consaltant and
do mot necnsnarily reflect the views of the Sceretarint of UNID), This dacument
harn been renroducoed without Carmnl editin-,

id,72-4788







2

Ic -'EOEE m m

1. The objective of this paper i3 to ev.luate the influence of enviraa-
ment in the developinz country on contractual a;reements between developing
and advanced couniries, with srecific focus on engingering and menagerial
services. The 'buying' and 'selling’ entities, in such arrangements, view
the sume situuilion quite differontly based on their own evolutions of expo~
réance; there are tacit sssumptions behind contractual ternincloyy which
are not read the same way. The motives and expectations of the concerned
parties are profoundly determined by the social and political institutions
of their res;ective countries and thorufore it is not the legal framework
alme vhich constitutes the commmnications barrier. By the dictate of
circumgtance, the firm in the developing cowntry iz both contractins on a
specific issuc and at the same time expecting to leam, to be educated, in
the larger context. The firm in the developed country, similarly, is not
Just negotiating with an isolated organisation but is secking nev opportu-
nities in the developing cowntry. However, the eventual contrect is net

a linear, ane-dimensimal arrangemont as would oocur between firms within
an advanced cowmtry, or in two advinced countrios; the Govermment of the
developing comtry directly und indiwctly detornines and approves the terms
of centract. Tho overtemes in such approvel relate to the diffusion of
leamt skills into the economy and their impaot on efficiency, mh,
eto - aspects which the ex-patriate fimm could find extraneous,

2. In dealing vith contractusi matters that erise in engineering and
mmagerial scrvices, the pre-ocoupation of the parties is with the defi-
sitiem of project, determingtion of its needs and divierion of resposidi-
lities in its execution, If asuch sorvicos ars seon as a separate arrengo-
nent, isolated from kmow-how licensing, many of the legal problems

cmnected with the latter regress to the backgromd. This distinotion also
needs to be drawn 30 that the considerations in know-how and patent liconsing,
adequately treated elsewhere®, do not need to bo repoated here., The
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* “LE NOUVELLES® of tie Licensing Executives Society, USA as also the paper

prepared by kr.Kopelnanas for the UNIDO Expert Croup Meeting an Licensing
Practices, Vienna, July 6-10, 1370.
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ArTen rent,

3. In Lt wcrope, thar papcs Leera theee L one of onedfenring arrail;e-

ments (1) tanic e corvio s \f\ COMIC L LG KO OWe W, aln .,“ atroisht
gnglueerin + coat-lo e, dhn subdoet oF e crrL o ervicel o notionally
igolated for there 13 li4tlo locg of concont an oans co, further, @ w‘ill
be pointed out, §¢ loccues applical oot endy cortidn crecafic Litu tions,
In the theee ty:as of w Slamring arrecrnis, toe civicion o recponsibility
betw cu the 'buyia:! and '#selling!' or anisations abarrens in the indicated
order, ad depuncs r;; the assgoiment of the 'layer' o hic need and capae
bility, In terms of the developin: ~ountry, this sonressicat has an impor-
tant borrin s on contrietusd toms, aw heing cormon to all three arrangaments,
it {a treate coparatcly and in somc depth., Bice, 8o will beishsm. the
term 'license' 1. not o plicoBlé to w11 tyres of aerngements, the Lerm
‘eliemd! i3 used for the 'buying ’a cefigatio. In the intercst of read-
ability, the abravastion "p6" io ;;mm@.«, ws ! to deacte "advanced country®,
the courcn of emirscted Carvigos, ard DY £ othe "devolosang country™,

the .en pralised recipiont of ' rerviaesn,
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4, It ie pounible to canceptually dirstan aiah Betwesa enyine ring and
mafagerial sorvicer, ws 3 eatorory, from *he other elements of Ltechology
tranafer as patents, trodeemo's, oonyrizht cad knowstow, Vith the excepe
tion of lnow=how, Ahe olbern enjoy both ler.l Acfinition and staiutory

' protection., Ther- i ‘vwmorship' in suck pro; vty which erebles them to

be licensed i.c. only usable by others under wuthe*ity conferred by the
licensor; unauthoriocd fige Woull consti tute "anfriement'. ¥or unjatentod
"movahow ' Lhero ad nu recomiecd legol dafinilicn or abjeetive title to
its owmership; ite propractorsrap, vorth (1r-.dc-secrot) and riguteof-usc

are erestad an the buyer-salior coatract = dnd tic lesal oaligations of




the parties derive from this prime a.roemcnt,

5. However, when ' come to contreetu-l o -reements for engineering and
manacerinl scrvices, ve aro confronted with two quostions : (n) is there
‘ownorohip' to such information and (b) can it b licensed, 1.0, an
'suthority-to-praotice’ or 'ri,liteto-uga’ conforred on the client? If so,
hov does one then distinguish them from know-how? ‘hepe the distinetion is
indoed diffiowlt, the partiec may agree to treat all of the information as
Imow=how but the gen.ral dosire of the developing country would be to
differentiato them so that there are no constraints on the 'repeated use’
of the trensferred engineering information in othor projects,

6. In the larger context, the doveloping comtry argues that engineering
@M menagerial information (despite the suffix 'kmowehow' added %0 them somo-
Simes) con be considered as assemblies of knowledpe, aigrecations of skill
& sccumulated exporience, valuable in their cancentration tut in their
emstituent parts information which is alrcady in the 'public domain’, It
would indeed be difficult to differentiate such services, in pringiplg, from
the pwrchase of, oy, sjecialised selling and distribution sorvices. Howe
over, this is not to say there is no transfer of 'secret' informatian, for
there oould be: mariot research data, computer programmes for project
monitordn,, vendor evaluations, ote - but the question is whether the lagal
fremevork wnder which such services are nejotiatod needs the same scrutiay
& 10 Jnowehow licensing, Is it not more of a straight-forvard commsrcial
contract than a licence?

7. The agresmont betworn the buyor and seller of enzinoering and. mma-
oerinl sorvices, where such is separztely contracted for, is in larqe
Basure, definitions of scope of work and the dist>ibution of reepansibili-
ties, The agreemcnt tends to be more complex than for ths purchase of, say,
distribution servic.s, becausc of tne intanzible nature of the 'product®
involved, Whon the dealing is betweon a dcveluping wnd a doveloped cowntry,
sany factors nced to bo considered which would not prevail when both the
parties are within a country or when the agrecment is botween countries
nzuging in 'free trade'.
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. a1 the concsptual definitions of "tumkey", "composite know-how
and "stradght engsinesrine® sre doglt vith ander choir regrective hcadings,
the develo)ing country 8 es in bhen o Jesirable rrosres ion in th: indicated

ordes, That iz, the comprehersiveneas of aav acud country services will

roduce a8 the country asoimilaten Lhe exrerionce of earlier contracts, Thds
is made to buen by the eantred excredoed by CGovernment in approval of
contracte and ~1location of forei;w oxclunge, Purther, the complex of
contfols that exiot in the develoring country, porticularly in tha 'planned
economy', cre.te o siturtion thet the licencor connot absorb aingle-handed
resporuibility even it wovernmontal controls ao permit, There are thus
external conditions which wnforce a divizion of responsibilitics. This
means that in no event is the "turnkey® projeci the integrated respansibility
as would prevail in advanced countries, Tt is, ut heat, 'quasi' tummkey,
The same appliso to tle other two typea of contrset, However, within the
developing country, the wwsual definitiona will arply.

‘ IV,  TRANSACTIN: PARTIES

% To avoid complicatin, we will f{irat corsider only the transfer of
engineering scrvices, By and lergs, Liansactions batween 1rirms in the

<

developced end developins country take place in me of the followins forms

i) betwern the resvective fLovoruments but chamnelled through identified
firms. Thic oeccur: when 'tied' finmncizl 2id is ;rovided by the
advanced tc the dov lopin: country, The tamm 'tied' implies that
the buyer will muke the bulk of his foveirn purchases (goods and
services) in the aid~ iving country

1i) between a forein company and its OC-subaidiary (or joint ventuve),
The engincerine gervices could he provided (:e) directly ty the
foreipn rercnt (or holding) company to the subsidiery, or (b) the
services could come treoush a contract betucen a thirdesarty

ex=patriatc en wmecrins i md the parent forei m company,
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lli) betwoen an operating fimr in the ds‘.«V?‘l(:pi’l\'; «:o'mtry and a fOI‘Gi{m
enginesring rirm, with ti furmer both roeriplont and user of the teadered
aervices,

iv) hetween an on Jneerinz fim n the dev loying eountry and an independent

overscas erngineerin ; Cirm, with the ultinate recipient of services boing
an opgrating compemy,

v) bet:cen o foreimn enginecring, firm and its subaidiary with sorvices to
benelit an opercting company .

For quick refireace, this hag baen dlagremnatically represented in Fig.1,

10, It is at once ovident that we aroe dealing with a complicated series
of possible arrangements, with consider:tions beins; different in cach case,
The choice of path is rarely in the hands of the operating company, for if
it were, it would most likaly adopt the ctrui-ht-forvardnass of route(ﬂt).
To be most effcctive, tue following 'axtemnal' conaitions noed to prevail in
respoct of route (444)s

1) fresdom from currency controls,
2) froedom for foreim engincering: fim to carry on business

in developing cowmntry without neod of specific Governmental
approvals,

3)  no limitation o movement of rerconnel, ~oods and services
into and out of the country,

4) point of taxation at the choice of the cupplier of ongineering
services (or provision for taxen to be raid by the recipient
of services)

5) '‘govarning law' of contract at the choice of the parties to

| the contract,

11, These oenditions do largely prevail eithor vhon contricts are exoe
cuted botween I'irme within an ndvanced countr/ or when the trasaction is
between two advanced countries operating undor 'frecetrade’ situstions,
However, they do not apply when the buycr i3 in a developing country becausc




its principal objectives ap: maxinisur use of notive gervices, conservie
tion ef foraign exchinre, sreatce reliance wn }ooel orgenit.tions to exccute
tagks, improversmt of killo, ete. The lone-iem objective of moat deve-
lopin: countries 15, 1 Tact, to el sinate cxtermal asi.aatance as. rapidly as

poseible by promotion ot irdizenous cap bility.

12, This ‘couflict! b2tucen what is moat effective and what is most
desirable soriously ffccts the ty-o «f gontr.cts th.t can exist. Despite
the obvious inflexibility and short-corin s mtrod.uced, yet the objective
of the buyinc~ eomrany in the acvelopin  country is te obtain assurances
which the supplier would otherwice provide under freo-trade canditions, The
use of a comoulting company, which could help, is many timez inhibited by
the same factors discussed,

13, The dejres of sophistication in the on-ineering job, the nature of
the contractin; purties, currency tems in contract, forcign exchange nosi-
tion, time of coutruction, etc detsrmine firctly, what tyye of contract
will be negotinted - turnkey, compocite gerviceos, stroivht engineering - and
secondly, based thoreon, the divisiun of rospensihilitics between the partics

to the contract, Each of these vill be trimarily dealt with separately,

V. TURNKEY CONTHACTS

14, In its most gencral conteoxt, the ‘urnkey contruct can be said to
comprise of : &) supply of know-how; b) drsimm and engineering services;

¢) procurement; d) construction & ercetionj and ¢) start-up.

cab, the choic: of the tumkoy alternative in a developing country

is the sare as thet which obteins in an advanced country. In general these aves

1) where the engineering fim is strong in_jts own innovations, and
which arc, in economic terms, as impertant as procesa know=how
e.gs a catelytic cricker,

2) where 'mechanicil gusrsnte.s' ure of over-riding importance, i.e,

off-shore drillins platforma,
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3) where cn Sneerlay chiloan hiiohly peewilized, d,e, nuelear
pover plants

4) wherc, over o doeiteyourse]” dteriitive

a)
b)
c)
d)
e)

time saving 1o R1raly measurable in moncy terna

o rosourecs, ttills, eXpevience are nodacnusie
tumiey quote from contr.stor .- cizesbly lower .
8l le~poini resporeibrii ty kas cimiflieint managenont
wivan taga:

contrietor suar ntcos are b, ey

By and large the Governments of developing crumtrios, 1ike India, would not
nommally pormit a turnkey sontract for the: conelderations given in point(d)
even thourh the client may opt fco it and even thouh over:ll coste would he
lowcr, The roasuns will be exrlained later, liodever, there cre threc

Spocial and aditione) situstions ulich ofton make the tum-ksy cantract
favourable in tr: develeping country,

1)

3)

whea there is a ¢ overument-to-Sovernment "tied-aid® arrangemant,
Here, in order to hav: rier ussuranc. that 'aid' will be
utilised in the munncr it iy meant to he, the aideziving

country will oftem sclect two or thee. of ita wninecring firmg
With one of whom the ~lint muct pluee the turmkey contract,

This patters is also 2doptad by the “jorld Bank, for oxample,

to oblain ussurance tuat it loans will be predictably tveneficial,

where the foreion tumkey contrictor ¢ w executs a projent with

a significant savia: of tim: due to his or;xrnin-tional network
and rrior oxmeriunce; ia Indiu, for axanply, fortiliser Flunts
ar: many times tumkoy-jobs if the sne coment ie th-t by finish-
ing a project in, 35y, lwo year, over a J‘o-it-yoursclf altemative

of 4 yecrz, any additional forcim wxchar u vrnensc of a tumkey

contract is offset by the two yoar gxelin-c cavinea in product imports,

Where there arc large purchascs or c-uipment wma materi-lo to bo
made out:side of the developin; country ana when )roourament,
expediting, inspeetion and sbipment nocessitiw considerable

dependonce cn a foreipm enyinecring coupany.




There are many dissdvani.—= g to the devele;in: cowitry in a AC-IC turnkey
contract
1}  thiors i dnadecuct. tr nsfor of okild {teclinical and mnngerial)
to the developing amtry ('the bull of sirilled knowledze leaves
£ e cowntry then the job in over' ),
2) econtideriile foonin exchnsu woulu be spent when altcmative
IC-gorvicns con e L opped an contervetian of foreign exchunge.
3) surr contreets 40 not encouray: the ootoblishment of indirenous

fabricotion 'md mioufacturin, focilitice, service acencies, ote,

18. Thore are «lco some sp-eial and importont considerations agcinot the
use of AC-tumkey servic. - when the 2 93 | ', '
piantg. PFor one, the AC-fim wou.la cot be able o most effectivaly trein
elient compiny's operators since it hac little control in arrangeronts mede
with a third-party. Secondly, an wiginecrin: firm is unlikely to gel at
that production and marimtine know-how vhicl. can only goougsilate vith an
operating compaty, For these reasor:, when an AC-QFERLIING company offers
koy servic.s, these ar« preferred. (In contricts linking a developing

comtry with the engincering agencic of Gocinlist countries - say Rmania,
in rcepcct of petroleum refinin- - the developin coumtry is often able to
@sin on the gcollgctive operatine expcrience of rany of the firms in the
Socialist country, This i3, of courv., not ~wceible with the 'market
coonomios' of ths Westirn Buropean countrias, )

16, “e hnve g0 Tar lookod nt tia pros snd cone of the developing country
favourins turnker coatracte with AC-{irms, Are there linitotions to AC-firme
offuring contracte to DCefirms? These limit: tione ere listed bolow

1) where the AC-fim hae to furmish lime, coct und performance
ew.rantecs when it haw little keudedge of the pioduciivity
levelse and slilic of th: lubour 1t i1l uge and over whieh it
h-s limitod mano erinl control.

2) whore the ACefimm miy have to ive 'hold hummless' assurances
asainst know<how infrincoments when it is ~onorally not 4n a
position to fully acse.s the Lol il jatont situstion in a
developuy; country.
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3) where the AC-firm ic limited an it ability tu use modern
erection, constructic ond excavotilone-ma ncry, ete sinca
these ooy bave to be imyorted (cven wiere ‘his is polaible,
therc could be Lt viens o1 the ability of DC-personnel to
operate and nuintzin then).

d) where Une risks of » turrkcy job nre not commensurst: with the

gizc or acop. of the turnber vogect,

17. Ugg of Intermediarics in tumbkey conltrocts:

It i3 & rare situstion when the AC-firm, without usinz an interme-
diary located In the developing cowniry, can carry out s whole project. The
intermedisry could be a subsidiary (or Joint-venture firm), s cite~team or
a third-party enginecring contractor, “here such i@ adopted, it irmedia-
tely intraduces a currency situation, Th. turnkey quotation then is inve-
riably in two currencies (1) in %he zuci-ncy of the advanced comtry for
services rendered by tlo firm "outside® the country and (2) in the currency
of the DC-firm for paymants to labour locul uarvices, custom's tariffe,
losal taxes, etc, VYhile a "management fes", in terms of foreign exchange,
is pemmissible for cervices rendored in ref:irence to point (2), 'residue's
after expense, or losses cannot ~enerully ve riade up in the foreign currency.
/180, a tax yproblem cnsues which 1 leiler discussed. Thio is a seriows
limitatian to \C~-tumkey contracts,

18, Tax implicatien:, sovernin~ law, ar-it:ntion, rucrantees, supcrvision
liability end currency are probicms which receive special atteation in AC-IC
eontracts,

19, In most cuses an~ineerine incomes are frec of tax in tie developing
eountry if the contract {u) iz on a lumpesu: hasis (b) is executed 'outside’
the country (e) is paid for in forei~u cwrrwicy, .«ain 'outesde® the cowmtry,
and (d) if services sre performed only once (i.e, if no periodic income
accrves to the sar-incerin; firm throu -h the wge o° the informition, as ina
atraight kmow-how or patont licensc). Theose uonditions influence contreet

drafiing in thet the contrictor temds to lcmally serarate the contracts for




know-how, anine ring, ercction, etc .o ot a1ify for the tax~free situa-
tion (even thoush he may aventunll s feve 10 piy eouiv 1 nt tixes in hi’k,a home
country). Tu some clocupstapcen, Lie cliont in the developing country

(but gencrally the Governnont concerued) my fors. the silu.tia which will
soke the contractor's incuwe liable to domestic ttec, for by this rec8oh,
the develoning country in rot only richer hy the tux eoll.cted, but far more

simific-ntly, 1t saves on tie forii m cachan portion of the tax.

20. M the sther hand, in gome ooics, evon wher the tax aitue tion would be
of advanta-e to the contractor, ho may be reluctant to scparate out "know-how"
from “ensinuering® citner for rowons rovtaininy o his quarrntec obligations
or because hc woats to mmintein scerccy over most of the dot: he supnlies

to the client, If theo clieat 1z - Movermmen! org-ais~tion, however, it moy
want to reeuse engincoring in other identicl olunts, This is counterforce

to the single consolidtod -~ roerent,

2t, The engineurin,, contract, even if s¢p-x-t., could be subdivided nto
campment reen.nte if oaonts in different currencies nre 1nvolve;l, i.c.
dodlrs -nd rupees for & coes in Indin. Thus, the crection 1 reement could be
in rupees ond tie en incoring dreoon 3 and encihe rin. services ~greemcnt in
d0ll-re, By the use of = loe-l intermedinry 1t is somotimes fensible to cvoid

tax li:bility an lon:l currency income,

22, There could 2166 be separ.te 'supply' nd 'services' nuresmnts
whorein forei n nurch-ses of cquipment .nd sooei tod witters (s2y welding
inspection copvicen) oo fwmiched wnder cie  _rezient nd oncinecring
drawings, plunt speeitic tions, cp.r-tion inforr tion nd consiruction supere
vision - tle service:  are truycniticod throu h cnother - roement, The firac
of tinsc is ~lwyy irer of (X whnile tie sccoid could he taxed in so fur as

income ip derived from services .xeocutod within the daveloping country,

23, This gi'urtion of wr tod eontrocis 13 not - problem of contract
mech-nica, Sopiration for 4 particulsr perzon otroduces cevornl wnassocine
ted prodlers, Duer cep mibe wivooo ot could hnve its own limit -tion of

1inbility or recponoibility whict wy or my net be desiretle o ons of the
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partica. Zach could huve a differ nt 'wovernir . law' as oach eonld be
urbitrated differently, To the liconsee, :uch an arangement muld be
8 workenin - of tho inte_rited recponcability of the cortractor,

24. hare there arc agvancu foreign SRLIOngY Dpaments, the Covernmont of
a developing oountry may rcquire the turnkey contrictor to fumish Bank
Warentcos to the client to secure paymonts, Such ~warantaes are furnishod
by the contractor throuh his baakers vith the benk wndert.kin.: to rake ~ood
to client 111 funds advanced, und in ruspect o which the rontractor may
hav: 'failed? to earry out his oblizationn, Mia ia an extromely diffioult
arca $o ne otiste s it invelwdarily brin.s in the banker's viewpoint, In
India, for oxample, all Cov.mnent organisationz placing tumiey castracts
Yecuira these ocountwr~maruntees, Only in JSovernment to-Oov:rmment dealinm,
or (orld) Bank-client fundin., are such zurimtees of lesser importwmce,
Bank muarentecs may nlao be required to cowmter-warantec comtragter's
porfomonce~-suarantse obligatians,

3. In terws of contract:n» Rorms, tlc 'costeplus’ caterory of camtracts
ars not favourcd by dovilopin-~ countrics as it introducca uncartainity of
foraim vxchnage comittment, A "rugimum’ op urper-limit of forcim cachangs
oxpanise 15@\1: sparingly asceptui, Pixedebid contnetin ¢ is the general
pref-ronce oven thoush i. could rom = hi awr contrzet value, Bonwe and
penalty grovizions do not pose uny speeisl yroblems if arbitrotion i rocedus
res oon be suitzbly worked ous,

&

26, rafinition of SHEERDEX 10 sou:times mvevusary, '0old clewses' can
be wsod Wt since the Covermront of the acvelopin: is a ‘participant’ in al}
foreim exchun e transactionn, the client's Fgmant obli ntiena ar, in 4
Sonec, under-writtcn by the “overmment. Of “Tucter and jractic-1 concem
to the licensor uwrc () proviricn a8 to wie bear: the cost of currency
emversion and romittanc:, .0, now day-to=d:.y fluctuation: in the money
mav: will affoct the anownts tranefoicred =t tio moent of ite tramspittn)
(b) what provisiens are mude in tie ovent of dovalu: tien/rovalustion of
currsney A Detwoud the time tix dr.ift payment is madc by eliunt and aetuai
peymant colleeted, Moo periods eould he lmg if speaial tranemittal
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oloaranees rre involvid by cortr-ctor's tanters, I thig 13 nesotiated
throu:h o specifiod bank tien it nay become necernury to obtain Rank's

eonourrcace on e arran-oionts made betwe n tle cliemt wnd contractor.

27, JovRruing Jev is, 01 course,a ngjur problar Lre. Developing
eomntries in gomec.l wo not have adequite ‘case-histery’ st orial and legal
prooendont su that tho cuntracter cun oy culate on what court opinions

oould be in the event of diffiewltie:. The contractor's preferance could
bo for disputes %o be resolved in termo of the 1uwe of his own cowntry and
1t ie vice-vorsa for the client in the dov-lojing coumntry. In Indis, the
goveming lav is ‘wnerally of the licansor's comtry in the caso of lnow=hou
contrects ond Iadic's laws for enginecring contracts, Key jroblem-areas are
foros-ma jourv, strikes and lockouts, chme:é in statutes, cto.

a8, rbisration srovisiong are ganerally in terms of the rules of the
Mtemationnl Chember of Comncrec in Paris, France btut the 'locale’ where
the proceedin-s will be conducted is vctermined by who initiaten the arbie
tretion, Howuver, the limiting conditions of [oreign exchanye scmetimes
foree a 5. tuation in whinl the client may have to fornake his rights if,

in lis opinion, the coste of obtaining redresyin a foreign country would
invelve a largu initial forcign exchunge expense (and for which Covemn-
nental apjreval might be difficult to obtain), It is to be noted that the
client would luve o use ygr-nationgl lecal nnd techical experta to prescod
18 a forei/n comtry which only ;oes to envince conts and the time involve-
mnt, The venwe of a third-cowmtry, r resciting o compromise on cost
considerutions, ia an alte.native tlat ic noretimes employed,

29. Procsgs-perf ormuacy uarantucs involve considerable deliberction, In
a tumkey Job the contractor ‘hunds cver' a fully performing plant which
esuontially @eans that he would have rectified any process derects thut
occured at starteup, FHowever, since the decicione at this sta »re esiene
tially those of tho comtrzetor, the client is kept outside of the conci-
derations and compromises involved, Thir may have tine and cost implicatioms
which the clicnt would be unuvare of, “Invelving® the cliont in sueh
decinion-making has obvious ramificytions,




30, The developing country generally uoes not have the -lahorate safety,

consiruction, gperating and manufacturing coder of an advanced comtry, This

means that the contracto: 1s 28ked to apply the "beot poueties”,

Thus,
extraordimary provisiens €or pollutien sontradn coald bo incorporated by the

contractor havin: little relevance to tle client's envirenment. This axain
is a difficult arsu to nerotiate :nd ';unrintoe', L a stralent enpcineering
contract, un tnc other hond, tue wrivinearing compaiy's overzll obligations

are limited in that the client will norm=1ly specify what has to to done.

3. Ibe 'supervision' rgsponeibility of the foreign centractor is wsually
& complex problem since different lesal dofinitions prevail in respect of
this term, and its possible conscquonce in ‘neglipence'. aasocisted with this
are the policies of the domestic (NC) insurance compenies covering the risk in
negligence, A full tumkey job obviates tie problem for the 2lient but it
is very much present in "quasi" turnkey jobs wier the client supplies and
menages labour, The usual posture of the contractor arpears to be § remedy
for wrong enginecring is frece supply of currective engineering; remedy for
faulty supply of equipment is free supply of re,lacement aequipment, ete,
Beyond this, the contractor acorpts no furthes rick. This is alnewst alvays
an acceptable attitude to the client in tiw developing country but failure
to resolve the issue vy overlocking it ca. have serious coneaquence to both
the parties,

32, In some elrcumstances there is more then ono sismatopy to the contract

on the cantractor's gide. This muy happen if the Jnow-how is not owned or

licensed by the engine.ring coapeny but it offered by the engineerins company
n a liaised 'package deal’, In dovelopin: countries, the teudenc; ‘ould be
to make each of such parties 'jointly and severally' responzible in resject
of all the liabilities in the contract,

33, Batent indemmificution in respect of kmow-hiew ind engine~ring innova-
tions could prosent problems since the contractor would not normally lmow, or
even be ahle to study, all patents registered in the developing country.
Again, the legal institutions of t' o developing cowntry coula intraduce
uwncartainity, One way of resolving this gituation is for the contractor-




licensor to ot leant inge anlfy eidoat n recp-eb of mfropemente on o atonts
vegiatored prigr o the et o b v bt g owe 6 shars cacts on

litigation thue oy wrn Uron put-nts pognct oo Aftoe ot date,

VIL CONRCSITG TTOH-EMW

34, Componite kaovehor uac o Apterocdioey LUitus oobuoot the turmbiey
eontract and straight cagine ving, It iu o tdat of imowehow and engincering.,
IV oy i terer of mont ~ow loping comtries, the most profomicnant fegm of
technology trunifer, Bven the 'twrmboy! eentoict Ccinglo-noint recponsibi lity)
becomeos quasi-turnioy in Lhe develeping cowtry, vart nt from composite
services only in leprrer,  This 1o begausc the olient's ective participation

18 necespary to oL ain jovernmnt aprrovals, provige snd manage labour, cte,
The compusitues rvices typs of omtreact {2 alo . 4 evelutionary form of the
tumkey coancopt Lo orgaainations in the dcveloping counteing [ rogressively
impruve on tieir cogabiiity,

3B, ™o ituatioens [aviur composite soriieest (1) the tendency of the
developin: cowntry o maxirdise we of demestic inputs 1o eonzurve foreim
exchanee wn (Y th wsjor problons of a tumiay job in terrns of manasorial
rlexibility, nopnivision Liability and wmdor-tanc e G the logal Tramevors
cf the developine coutry., Conposite wpowehow, wi its limitatien of survioes
rendercd, «ctumlly divides up the roarencibility of o0 int rated roncept

botwaen v cliont woe the suylior,

M) ‘,‘»a:;z’ﬂﬁggaggg_

in tore of Dunds, e and e oreroaonsl poliasnalitr of tike plamt,
Despits this, the contruct Sda £0 be "Jorhcd ver' 1o papups unity of
soncet,

36. Carponite norvi~oy could te rofidered cithor by the tugirzeorin;; i
ahich nas licensed know-hou frowm n thisd [Ty or the Mnovehow cupplier
Shbuations 1ovour e 1 ON-HOV
aglang party. Theoo ro:

cculd fumich the ‘envinocrbe,,

1) operetional adv.itn cn - 1.0, the oliont naeds Lo dopend heavily

on operational juidance from the liscuior on o Jowretogm b




Fi i

This haveene in (a) rlani | voduc . L eellet ikt of peodunte

vherein the 'omix' obw L it e tin et conditinn:, op,

aorafinery or ;5 colventas plaat (b) rlats hang ling o produet vhich
wdaeryoss coatinuous " acifie taon® Loover or aa cabdact to centie
WuoLL verd Lions in vuw moetori oy Vet Darvieweticsls, froren foods,
(¢) mituatione #aeh involve pro=uremged expansion sha 4iversif .coe

tion of proguat rw~,, ute .

2) aesoeitud comuittacitn « whera there iy (a) veriod puymont of royal-
28 (b) dupendence on know-how Suprlier to «1s¢ zunply chemical
intemedmtn—;.,, coLponant: cat;lys-tt*»;, cte () sh.rdng of R&D
(d) supply of funds, many-.rial scrvicer, troinine of licensec per=
somncl, ote,

7. The composit. aurvic.: arrcer nt could lao result from the inability
of either of ths puctius to ascisively split up "mow<ho'' and ‘engincering!
and yet obtain s satiafactory nssurunec of plent performonec, The lmow-how
supplicr undertokes to do tho enzine.rin., {or -t it done by zomeane be ic
fumiliar 1ith) oo that he can mive the elient n acee ptuble nrocess- u.rentee
wdertakiny, To tne eensic, the composit. s meut is desiroble when ho
ig linited ir Wiu rbility (o curryout 211 op part of the ongineorin:,

VIIT,

%. Sor: of tne problems alre dy discnsecd under Yturnkey prejects” carry
over with mince medific lion to .ho composite sorviers contract, These are
tax implication., roverning lav, crbitration, bk sunrant. O3y ourrancy ud
patent indemnific.tion, ovevsr, the conconts v ‘supervision liability',
perfomance guaranttesy, operation i aenul acturing codes chan- :prreciably,
A detiiled ind ntificotim of o osibiditios in 'ecop: of .u inccring

is a substanticl wddition to the compoidte Corvicea aerecient,

39, Althou~n thare is n divicion of roap seibiliticn, thore it move of o
dymamic intrrf.ice botwsen liceasor unn licens e in ecorpocite Lorviens than in
the turnkoy or otralntecnzin eriy- controct . To b Goweloring country

this 18 en dvuitars in bt hy licennce dulibopstuly 'invelvin:' “imcolf
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with liconcor b l.wmms v 7ilis »al wnowledso, ben o fite from the inevi-
table 'show-hov'. To th: licensor, Mivisd ~ ponsibility weans a roduced
oblization wu procun prrfarwc: wint. 'hegi=wdor-cireum ' necs! COMLTO~
mises are often mede, T4 in to be noted *hob ia 1 developing eccuniry its
people awr not trying te orfory the joh of e teehsicin's or ticmoloy's
ultimate cqzebility; they are preyared to uwne o losr st of perfomunce

stund.min,

40, The gndnecring portion ef the compesite scrvires contract ic divided
into that porticn whicn tie licensza tolicves no ean eccom,lich and that
portion he cannot accowlisi (vithout imjiirins process performance). The
licenasor's ~cojc of work then umurger as 1 'vesddue', In India, the tenduncy
is to divide up vork inte $(1) engincering innov..tions that may be involved
in process know-how, i,c, the physiesl confi mration of a ¢:ialytic reactor
(2) 'pacic engincering!, i.e. bsttoryelimits specification of wll major
aquipment like heabecxehingers, dicstillation colwans, key process piping

(3) 'detrilod sngincering' which woula include P&I -li.rrse, mechanical
spocifications of couipment, civil .nd structur:l vork, raw material and
Ineprocess storase, ote and (4) offarites, utiiities, effluent: hundling,
ete, The first tio are alies’ v ys @ licensor's scopn of vork ad tho
last two lar wcly licensie': veoponnibilicy, Ielinitions often hecome complex
bacause at tie tire of cantract develojrent liscnser ie not aware of all
that will b tror.oferred under moweliow, v under 'secrecy ! agraoments,

the licensor will rict supply full liets, wd aiccifications of rqulnment
bacsuse he is wcert.in of tiv: los.l protuclion he hes, Furthoy, since
licenses is wnlikcly to corpensete lieensor ror developing sueh information
prior to contract cxecution (begouse of foreim exchwnes liwitations and
sovirament contrels) the lutter will not have -\.-‘%Vél'é}ké-z‘. &icouate ongine.ring
inform- tion for tic specifie 2pucity, productesiz ad rav -otorial condie
tions of licensc.'s plunt, Hence workescop . hne to be defiancd unger a
trying situstion, This is not 11, Th~ liccnsor's ampactint to supply the
‘enginecrinv' or ‘desion' of 2 ho:teexch: AP, for exuple, cal memn

some thing difrerent fron what the client wated, The lieansoy could liove
meant rating shecte shoving hezt-load, prosiuwce=drop linit tions, foulin -

tactors, torainal temperatures, ote, = i.e, "infop L1

wuffretent for o

AN




rompetent worteexcionger wenaf w2turer to cap JOOR e b wi ", hie ia

I

often not whit the o) lent foeli be bt puy ordipe s Tor; la et pove inhoreaily

wanted speeific:tion of RV IR N R SR R, wonine of tuedne,

nunber of Pantos, paffling, rte o ooeden L T SR s wihanser manulae turer

weuld nornially decide and o1 i mrnrer s i, o Sotover the situne
tion, limms in India heve devieloped elek-ii ta uhieck mmenrrorste much of

their 'expcrience' in sueh contracting,  fjpen ices ny B o O define the

work ureas and uuch clasoificutions cotld oc pplicuile to other developing

countrios,
41, These elaseifications (wiich e arpondoed to contracts) are, Lowaver,

a0t indtially 'scopes of work! but actuslly 4 otitarent b the lisencor that
el i v

he has asiessed his committnent d priced it i that context, Actual divi.

gion of work is vorked cut in a "duri.n conforgnce® of tes gxecution of contruct
and after licenueo has ottaaed thne knowshow t».eamittal, At this point of

time, further contr-cte ~oyl} result an which licen-oyp wndiriakes to procury,

inspoct and oxpedits 'Torei nepurchased! aguijment,

42, Lince licensee has o respoisitility o cujoly thit rortion of
BErvices nd cquipwent whini ig indigunously avo.sd W1y jroblems arisc an to
their adequacy and uating' with liconcor's splye Teis Involves an element
of supervicion Ly the licuncor with «11 it: liibilities, I Dudic, thie is
resolved mo:t often by the liecnzee _ivin, the ri-it to Yiconoor to acet
or peject liconano's supplics. If tc 'rojetr ') ' liecensec in not in
agreement and goes alead with its install. tion, procrc perfortsnce choprt-
Talls and pencltier, “rising Sron bl orejectod seipment, 1o e the 'account!
of the licensce, t‘ihilo this could lend fu - potenti L. s tative situne
tion in the cvent of below—cxpectation 1orfovs nes s W cenur l expericioe in
. that tne elient wil2 Tarcly o abcul itk et g 'rojectia’s Tnomuch of the
decisions that liccnsce males Lhe emphacis 1o on toclmiend workohidito dn o
eitnation, ovor the eccnomic consequcice,  Thie i an rportat ottitude
whick is specificall: discusned luter,  Qu. dditional roblan the licensor
encounters in devesoping cowniries ic Bt le i controctunll, woked to

'approve' licunsees' detailed engineeriag oven theud he n.s no recponzibility

IR

for it, This rresents a difficult comnwiic: ti mm. j o blem,




I

43. In 51 advonesd counter th Visopsor w4l neeopte liahility in
the event of below=dssi noporformies P 1 pee the Copn dn vhich the

1

licensor, ob hiz sols ortion, .orecs ‘o vectily a proer s OY enzinecring

defect, at his cost, ml/or to poasiarily covos neats licenme. = on on agrend
upon schoduie of 'poazltics! - upte 2 otipulased maxinum 1iabilits, To thw

developing comtry, without dtern 1ive conrne, i il roredind actici, the

excreise of thuo nptiu:k i wacoopd o le, Dt il crglanis on e clmieal cver
economic perforranca Lsay, phigsie .l outpt 1'.‘1‘.,‘:»;1' i cporatdn cozt), the
developing countr ' would n- pmally incwst thot licensor wdertk: physical
modification upto his wsxims lizbility - onc sorhar s even above the limit
hut with tle iner.rental cost to the account of tre licenegee. Furthsr, to
most effcectively utilice the foraign oxchanw involved, the licengee would be

willing to detrn; all of liceasor's local currency costs (1abour, etc.)

44, In tir: matter of overall controct lizbilities, the 'division of
respnocibilitizs' eoncept recogy miced tnat com: rerigea made in the circumatan-
ces of the uov lopiny courlry de not permit the: licensor the free excreise
of his lnow-how and cnsincerint, Hemeo, it 1o ustlly possible for licensor
tc provide a lower 11ihility cover' tha in an A -0 transacticn, Wikre
there ia liconcor partinipation in the eguity of o W0-firm, quentitative
exprossions of liabilit, e not usneily cnlles for @inece the licensor is,

in eny casc, sharine the rice of investiant,

T4, STRAISHT-ENOLIE Ll o0 CTd

45, i streishtecnxinesring contr et iy reoult from one of the folloving
con: iduPationg ¢ (1) ¥now-how supplier is limites in resourcar to undertuke
enrine.ring (ii) know-now supplicr {raditronally worke ith oo third-porty
enginecring fimr and rocomaends the suwre to clivnt {111) the devolopin:
country’s foreim {unds may be svoilable in licited smounts of virioud
currencies, forcing the iituation ti.t - opliera L two different countries
have to respactively furnial kmow-low and wncineerins (iv) an ingiginous
e.-nri.neurmg fira which is hendling o contrict reuires vy plotentary cagine
eerang support (v) the client is cxjanding cajucity or duplicatiny his
facilition, the know-how fer viiieh slready exiote, ote T situation wher:

the know=how supplicry L= conpos it services .oorecr nt, obtains thirde




oA

party engancorving ervices Urous i o Mt g e S oreat oo axeluded

for connidar. tion hera),

A6, Siturtion (iv) ir particularly stenitiie s t, Inotes niter-gta of
yromotine skill tranofor, India, tor uxarple, Armmriis the use of loeal
Cngneering irms fer even channellivg wholly toutgige ! g vvarine: (by
Avins tax incontives), Foruim divoingeriige Civng olc pretoa 40 vork with
spucific local anginecring firs becaurs 3t anebles them to not only hove o
lon.~temm involvement in tie developin s couatry but -lsco Lecause it migine
ecring knowledge i 'eontuined' - 40 0;ie8u? %o widenrresd tragmentitian if
chirlieoring services are conlreote inuitfercntly, Often, becauce of limie
tation: of private firme 1. funding inftizl G B3 dn lare. crojocts, ‘
government-owicd enzincerins or roniestions acwelop, These tog t.nd to have
long-tern r.ther iixn projoctetoaproi-ct un.i. Svi 2 reorments With oversca
or; ajsations,

X.

47, Many legul problenn of the turmirey »nd cormorite-pervices contracts
are ohviated in the straisht enmincering coatr ot, Sinc. thore iu limited
proprietory infomation trungr corad, the proboetion' of tranciittod matorisl
is of roduecd concera to the supplicr, Fatomt Pfriageqent, perforrance
marantees, supervision 1lability, orer.tor trolavue wd the [roblens of t).
twowcurrunicy citu.tion or- of “iuinished imjort..c., ™ <3y protlam luo
sreatly simplifies i7 it is o ‘onc s-cnly® tr aaf y, Likewise, tie selcetion
of manufocturineg and conotruction codes i ~implificd as th - elient will
norrilly syecify then, Further, cisce the very conecyt in such transicr
'L'nplies thit thy developing contry ) ¢ cou ntructicn.l mng manspril cupie

bilitios, it becomes rocsille to meeur: tely dorio 'zeope of work!,

48, This is s0 in particulurly oshorteiom projectetospro joot cantrseting,
dovwever, whon ti. contrict 18 between too 0 o 0 enzangoring firms, o os
long-temr basis, certiin lesul 2d payment problery arice,  In rogars to
riyment, poverruants of somc develerdir countrioe 9317 ot aliov o fixed
Ferceatage of the DCeen. -ivwovins fipr'e Jrefiin 4o he revatriato,, it will

‘

be argied that the foreigzn fime! Lomistonee is nob invelws in 11 the




project: Fandled Ly thoe ey e ringe D1ve. oovenufor, 1 rhe. rinimgm
royalty, is ~luo not jeritto o "0 r Tir, ta et s T Simowould e
required to cotain jrier fovoiriot Vo 1o, o ebyecs e ualdn
despite the cxistance of » Yorrater  sontroct, The fomad protlong th.t
arise are in the definataon o fhe piebalition ol e o o w@inneeming
firms since ti: gencral [rograiii ! AY c.a\:ra ¢ o wide wroa of adoperaiith,
Jhere this is critical, ihe tendenoy in O Sl e OO st o epizt nly
between an ‘C-parent engineering Civroand i DO=cub.o TEEST aever, tie¥s
may be Jovernment resulatlicn. on ti oWnQYel i, and coorol oF Lubgidiary

orzacisations, viticting e Javat o, o1 of such seniftanee arranounts,

49, where thore is a livitation to the fre. convertibility of currenciue,
any maney-based analysis hy ti perticipants in un ‘D0 cor.trict invelves both
explicit and implicit waluations of st laant two currencies, This i- an
wfamiliar situation to most AC-licensors and it influances contract negotis-
ion and the iivision of raponsibilitier proi cindly, There is explisit
gvaluation when a purchesc docition is made in poropect of the same curroney.
Thus, the decision on importing ono of twe dif (. i cleetric motors fron the
U8 into, say, Indis would involve stroi: htetorwars cogineeriry vvaluation and
economic analysic in term: of [ rlemancy par m.leot, T sanc situation
would apply if gll dccimiens on goons nd sorvinrs sre nade by an AC-turnkey
contrector [or tha buildin_ of s pluat for a X-ciidit, Heve vor, when there
{8 the need for clicnt's participation in the dogizions of what should be
inported, the client would be ovalusting the tuwe o urrencics both implicitly
and explicitly, with the biae of oy seddng moro of hiz Yoeul errponcy even if
§¢ enhances total jroject cast, Tut the aypaficant point hore is that,

for verious catoori s of cwale wod eEvice, Lo @il not be applying.a

i dicls eb-paking. Tt will vary

o goows and servizen anvelvel

W Wa e

CiREET i oc G d=TUrcl o

with ewch of the “ypes

50 For axanrle, it could ve vviluated thet by L orenenially spending
forcim exchance of UT £150,000 o ywchariinl xe vuior, o Indian client
eould save the localscurrency pquavatant of TRRI00, 000 (n cxoaw tion costs

(using atraight labour and sirple equd pmmt}, Sivee Lhere s ne loss o project
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relizbility in wedns oniy tobour, th cliont o nld not favour *he substitution
unleas ho obtuined an alvintase of 481{i,0, u iovir- of U57400,000 1 local

(3urr{,nc:;,"\. This i3 the dweplicit valuotion, Lot ng daouns 3% o little furtivr,

5t. Figure < phos the inpact of  of .- to th o Cxtreme. of (ro purchaso
deerrion senle Jor four o tooapd o of Yeoods', T verticsl lince ohow thu
widely difforont ratio's Lhat bocoe gprlic 1. o *he lacan of th iaplicit
valuation,{It is to be noted the! th orei Loackme rate ia T Lvolved in
this calevlation .3 it woadd aprly to Gli cute orice of _vuae), hat is impor.
tant 15 thet Hi trodesoff betveon extorns 1 a0 Snterasl curricies varies with
the oot ory of joods: tret in 1) projoctn thore to & 'mix' of such curviacy
ratios, The 'r:tioe' th.clves result from considerin: avilability, perfor-
manoc, reliability of poods, luvour-contont in the -oods, country of purchaae,
type of credit, cte - largely nra-arithuetic wwaluwations made hy the licansec
wder the influsne- of hiz .conomic onvironrent,

52, Oper -ticnalecost is also ~ubjuct %0 tho saue type of implicit and explie
eit valustione, The qplicit valuarion invelvie deterrdning *pay-back! asearately
for the tie currencies, reducin: 16 nuch as possitle the pay-bsck on the fered-
8 carrency cxpense by wphaneins, if uecessary, the payeback aid investment in
terns of local curroncy, /n oxamplo ie viven below “iiowin that Bituation B
would b faveured bocause of e twoecurrency sitwtion,

dituibion 4 sifuation

1. ﬁm@ oontent . 20,000 45,000

&, local contunt ..560,000 355,000
P ‘0:, UOC EUO'G{B
3¢ Tmpor t;g;‘ﬁsnt S 4, 00G /par 15, 00C/ war
4, loonl contert _.10,000/yc:r _ 10,00 year
14,000 #5,000
8, ﬁ differantiated pay~back  100,000/14,000 200, 000/25,000
Poriod = 7,15 years = 8 ycars
6. Puyeback on local coutert  £0,000/40,000 155, 000/10,000
= 8 oyears = 15,5 years
7. Tay-hack mi foreim content  20,000/4,000 45,000/15,000

= 5 yearn

.
Meludes depreciation under 'local content'

= 3 yoars

3
i
,
*
:
3
]



83, However, if in situation B theru wire no toreimecxchangu operating
oostn, implicit valuition, of the typ discuscod enrlier, vould favour it
evam if payhack waa higher st, oy, 17 poarce [Ttee 5, © wnd T becons iden-
tical for now Situztion R),

54, The si-nificince of this anulysie o cuatrect nerotiition ie that, in
oomposite and etraishternmine.ring sorvices, tie cn-ine.rin Tim ie usked to

! 7 ccuiprent to wremodnte L tucecurrency situction in
she devilopin countr; ond whiek nay b coatrary w rmtractor's oxporiamnes,
The nerotiation process is len;thened :d contract provisions become velwni=
aows in order to ensure this uccomcdsiion,

X11, o8

53, t?b tecinical consultinecy orgunis: tion, «o conciptod in tho West, 18
- ealy of 1imited usc in the context o developingy cowmtriea, T C=1liconsor
e oftan porplexed by the altustion thit & TC-cliert, with all the dravesback
of his imsdequate tochmic .l backzrownd and axjericnce, prefors to Bypass the
sdventagos of using an inpartial adviser in evaluating Wt P senorally
eomplox tcchmic:) altemutives, Thire arc many rosstis as t vhy the
omsultant is not used :

1, Ne decision in a developin; country ic 1 atraizht-forward teomiocal
decision: the cliont has to work within the ‘uidelines et by his
Govemncnt af to what rroduct-nix and cipacity is dosirable in the
gentext of the plaancd cconony, vhere the pliunt unit is to he leca.
ted, what rav ~nturinle should be ucced, ote, These Dive seconds
erder conagquances wnique to cach dev loping countey,

2, Mwer: are foreism cxchan ¢ "~1lecatione® & projects; usinz a
forcign cansultant means reduein. the actt fuida inv.otebloe in
a projeet,

S, 'Skill-transfer' docs not toke pluce for by usin: tiv consultent
elient's loarning proeesas is inhibsted,

4, The consult.ut ray not hiove an opur-ting base in the developing
comtry so that i i. rcadily available for subsc uunt projucts,and
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5. here cueh oo peonible, e noultiney o Teatics nertlly rrofor to
opcrate wholly-ownad cubsidiaries whios aamAreary e th policies
ol developl o cowitrics,

36, In torg of Licceiorelicsnse neotintions, thin veans thet the

digensor 1 woied to play the role o Lecommltnt « b i, asked to
rogonrond an optirised protucterix, choose botw Senpetang supplicrs,

erict in projoct plamniiv, reeonrone exeg, approve aites, ate,

L1171,

57, The low initicl levels of Jutand i developins countrigs, and linited
facilities for proviotin: it, intreduce the well kmown probler of 'econonie
size' of productior units, Tven where such i: coriorcinlly feasible, fragnen-
tation of capaedtly iv brou-ht by tie soeial drctite of equi-re~ional aistri-
bution, The resuliing hither cost of pradustion i» cungansated by the higher
rarkct prices that proveil bocause o tarif ! bavricrs,

58, <180 thest deeisiong will Lo rade abich (1) favour highcr or lonreterm
toclinicnl reliability (von if firatecorts are inercused, and (2) tavour sube
stituticn or foroim wxchunix even ar aper g costs oo UL, Illustrative of
case (1) ic whet, sry, o atninleas el vereel o favoured when low-alloy
steel unit would wapately suffic: on the Lacis that ~Filled ervws required
for maintunuec urc not readily aveilaole, This could =can that an investiont
decision i ade well above the Drodesaven jcint of thy ceonomic trage-oif
curves. Tllustretive of (2) 4o the ~itwt-on thet an cxpensive extraction
Anien would be errloycd co s o usc - Yoo ) ly-avoilable sclvent “hon the use
of ar. importoc aduorbos,: would involve noruch low p operatiny eact, Consuquen-
e 1 the nevotisiu Frecoss, the lieonror facey a proapect whicl: ia
contrary tc the objuetivawof hic 1 FOCe8y et ns cxprieace; in fet, ho ie
confrouted with the ity . vort whaeh caye 1o like Jour procese but dezim

it to ineruice Cprrating coet!  Thercfore, wles: thor. i8 congigernhie
faco-towf nee Mootiation, and the licensor ks ffort t crrhthive

#ith lieonsee, thero will he hopes wious com unienniona . roblera,
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59, developing comtrics coe an Lr.dning twe opportunities (1) cnsurin >

success of tle progject nt hand, and (2) cnabling skill transfer. The latter

eonccept, with its conpot ticn of cducation, i lifficult to corranicate to

the licunsor, Tir: iraimine of plant opurators, thoea who vill rontinely handle
the plant, presents the 1oast protle=; in fact, it is wery acsir:ble to both
parties to th: contruct, Thers ar: caly some frictional interfaccs in troiaecs!
social attitude in licensor freilities, adhercnce to wdcty ctandards, wcenas
to plant-historical rucords, lanmuage, ote, ruch of which the contr.ct docu=-
ment cannot provide for.Jo.c diffieultics arine in tho aroa of compensating
licensor for training, purticulnrly when licemsor ani licensce cannot agree

on what i8 o 'reasonnblce’ trainin- perial,  Lacking adequete experience,
operator-trainccs will want rore tir.. and tlos could dep ad on the assoserwnt
after trainoos arrive at licensor plant and dotormine the ragnitude of thoir
task.

60, The frictional interfacc is enhinc.d when cnginecrine trainine is
involved, This occurs mo. t of ten in conposii. services agroorents and in
agrocments b tween two, (themwis: wnasaociated, encircering companics. This
has all the overtones of ancr:] education, Tl traincc-cnginesr does not
nerely ain to wnderstend how his projoc®t has boon enmneered it extends his
enquirice to the basis and the how and why o ensineerins design und ostiiu-

tion, ¥von where foasibly, oxplanstions could take up vrluable, ununziz.d,

tize. The tradnec in aining ot developine that expertise which will improve
the overall eupabilitics of nir org nisatio rather tien otayins focuszed on
the job at hand, To the licunsor this appear as the deviloprent of conpetitive

capability s wcll ac loso of further opportunitice in the client's country,

61, In many projectc, the liconsoer is ¢lso wsked w furnish traindn in
areas sueh as welding (Sz.iy pipeline welding, difficult metals) and other

fabrication nethods. This poscs mwy rroblore to the liconcor, prorticul rly
as codes would ho differunt in trc two countrics, Parth r, the retheds ol

frbrieation will be differ nt ~inece the Ticensor would tond o be hi Ady

mechanised in Lis op.raticuse,




62, Treinines in the ions-eritl uren o sirnificant whon thirs is g
parent-subsidiary or joint-ventire relationship,  Suek trzining dir.ctly

hclpé the liconsor as it could inprove th rrofitability of the ventur
How.:ver, when the client's frocdom io vxpand snd diveraify is linited by
Government polici:s - or profit renitiaice controlled by dividend limitae
tions - the impetue to train ig reduced, purticulucly as memam:rial training
is a long-t.rm offair. 'n :zdditimzllinhibitin;, fretor ccours whon Jovernrent
policics move in tig éirecticn of fuliy Paid=up royalties rathcr than term-
based arransencntz. This occurs becouse developing countrics would rather
conmit what is a known resurve of foreim funds than take on a liability in

tems of an wncurtain future. Thero is nothing then to sustain liconsor's
éﬂteﬂ:st.

63. "n-tho-Job® training at the liconsce's site, to the gxolueion

of training in liconcor's plant, will not senerally be acceptable to the
DC-olient becausc it 43 not only = poorer transmitter of skill but also
becausc a comparitive frame of rof renc: it no available, This considera«
tion in fact forms thu basiz of the elint's rrefercnee for an operating
compeny as licunsor rather than the straicht eninuering company.

64. In the mattor of comp:ns .ticn, the tux roctur: of the developin:
eountry plays an importat rol.., 1In Indin, for wxample, the incom: to the
individual 'trainer' in th: country is tuxable unless the durstion of hias
stay is a short jcriod, The licansor can roeciv: a perediom fez for the uee
of his personncl but the individuzls cone mud &re_compeneated in local

for their living cxjenacc, I extundod training thy tax cituation
could be overconn only if licinsce ic obliz tod to abuordb the tur, iowever

in long-terr urploynent, incom: is in th: form of sxlary in local currcncy,
It may be difficult for tho lieensor orpuisation to get a forcign-exchange
payrent in theae circumstonecs,

XV, MNLCCRLLL SURVICES

65, In a developini comtry there could he any cat.rorics of 'buyers®
= subsidiarius, joint-venturc companics, ind.pendent privete scetor firme

(1inited conpanics and'tmily-omed), ‘ovornint sector orswisctions (like




the Dufenc plent) qusoiesovome ot ronis tions (Contred ond St:te) which
operate liv puldic-li-ited corpanic it e srermonteownod, - te,  Uxeopt

in the farst thr o e Sy M sDeiaa e podn ey siva e an s dovelopang

country do - ant poiit She o torim o vl gL el nloss, e o in
a gtecl coplux, ot v i ani tr Jiranoeiot the tuointe dl conjonent o

the scrvic oo The 1ot otur vt in oaoh cowttrics, and seneral sbaence of
koun intatl coj tition, ci1lutes the sirose oo cupaerent orficrencies in
finanein., (reduciion, solline and dactributior,  The rrotit orimtation of
public scctor firms iz further vitiited hy cnaidarations ag the rauimus
rathor than optiiun, use o indicunous ek in ey and tatorials, the enphasie
on substitutine Jnhour “or copital o bhe "soeia] custa® of th. fir: (99 an

entity) providing lebourshcusing, caacationnl and edic. ) f acilitier, cte,

66, . Publices.ctor orcaric:time often corp.te with the srowth and jreli-
feration of privat. fires Ly lury v Puiltein capacitioc, pricins abnommlities,
pre-enption of raw matorials, prof ranticl asocong te capitl, ete, The ~on-
Bequence of thiz situntion ir that th forci.n purtners in jointeverture nnd
subsidiary ore-nisations ficl it desirabl. thot their fims wse sophiastieated
nanagcuent teehniques and non-patrit. sorvices to cor pete in the wmomolous
environaent ercatud by the pubiic orsanis.ticun,  TSven A this is with the full
aarcunent of tho domcatie Fir-e, thepe ars oven then Governmentzl controlo on
the number of ~xepatrictc porseaned cieployed, taedir rovmeration and durstion
of acrvice, Twspite this, the “ovirnmats do stil) recognase the importunce
of modern skills nd innov. ti on, for thes. o the procens of tive, permente
and diffusc into the suneral Gemoty und vvantilly lead to corpititive
situstions in “crms of the LXPONE Darkel,  Hewevor, the use of thia ti..

for man-oeric) corvie s would b an wxe Plawind odtatie,

67, In jeinteventure . subgidirryepircit contraetyql e b, thop.
would b littl. tendency to = .parcte mon.-ri 1 fre- to hnie & ~orvices -

in fact, the eantractu-l a reemnt i- ~oet Aften ubellad "™ chiien) e reaecsty

»

with sp.cific conpung tion to *iyp Weorcnnls tion bear o poeont SO B R

eales value, These o reerentoy of cours., neod the | JTrwvel of the YOV e

ment oad will gonorally boe toxable in Lo dev.lopin - countr,,




- . :

63, Where the domoatice eroanisetion i finanesd by o Mrent-toe
Goverment rid - this - lirsly in the Publ:ie S.ctor plunts - it nay
happen that th- add-caving country stipulat. s the use of vx-patriate
poroomiel for ren cine proguet implementition wd its operation owr a
fixod poricd of tire, 1n “his case, there “uy Ve 1 raparcte nana zenchte

B.rviela aprou..nt, Howov r, ir theso inst-necs, the role of the firm,

as an =ntity, is cubjucatid to the Lrar understandin: botwean the
Govurments involved.
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PROCESS ~ISCLOSUKE INFURFATION & FULCTICN ]
(COMPOSITE KIIOW-1I0Y TYFE OF CONTRACTS)

~COFs CF_INFORM..TION & SLAVICRS TO KI LUPPLIED BY LICENSOR

" - v - -

's  Written description of process ineluding identification of physical

Mmd cherieal reactions ceeuring,

2, Process-chemistry i iificuticne necessary to rake various grades of

udeproducts and flow-shest of procees,

3y nergy and ~atcrisl balance flowsheets, showine process flows, flow.
rates, conpositions, plysical properties, teuperstures, Pressures,
ete for s plar.t rated for - desi gt nupacity of — SOMNCS per annum,
With "turndown" cepability of —— PeTCent, (3trean factor used for
desim to be idertified),

4.  Utility requirericnte, raw material and cotalyst gpecifications, raw
material efficinneics, cntalyst und cupplenentary chenicals consump-

ticn,
5+ Basic plant plot plan {Batter: Livits) showing sugzested equipment
layout,

6. Major-cquijrent dpecilications rated fop desisn ;roduction rate.

7o Por ipdigonous equiprent that o to he futricuted by or through licensce,
the licensor shall sup; ly: Dbasie-direncion dketches of myjor equipmont
a8 diamet:.r, hcicht, nogsles loeations, ete; matorinls of construction,

linin~ requirerents, operitir -+ ang deSi i pressurss, corrosion allowancos
and dasiom codes to by followed,

.--.‘h--‘-"-ﬁ-—~~‘*-“-‘--_-.--.--‘-.-ﬁ

»
Functional Process ingirecring Packase i roupod with "Procesa Disclosura®

(OT Jmow-hcw ) beeaune, to the NC-f iryy they look 1n%erarable in terra of
respancibility sharing,
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For the (typicil equipment of 4 cheiidenl plant) the ¢ cllowing fupctiona)
nform.tion chull be supplied, :

Pumps

Fluid roperties, capacity,
discharge hond, '1p8Y

Blowors & Compreseors t Suction & discharge presmim.
FA8 propertios, nunber of stagran,
&P at cuch staze, BHP per stago

Direct-fired heaters ¢t Themal dosign & spocification
sheet, fuel to be euployed ,
heating curves

Heat Bxchaniore(inclue : Themmsl rating cheets (sample of
dinz reboilors, condensers, such "Bhoet® 1is usually enclosed)
air ooolers, ete,)

Accwnulators, Separators, : Basie dimensions; special featuros,
driers if any

Distillation colums * Number of theoretical trays,
proes’ure drop per theoretical tray,
top and bottom flows, pressures
and temperatures, and side-streanm
conditions, colum intemals and
fittinge,

8, UMty 'one-line’ drawings for steam '‘Dowtlorm', plant, prosess snd

. instrument air, refrigerants, cooling and proceuss vater, electrioals,
ete,

9. Liccnsor to racommend lis‘t of cquipment to he imported (to be deters
mined in consultetion with clicnt) ang based thereon, he shall supply;
8pecificctions, cortified dirensiongl drawings, service requiremen ts,
schematic wiring diagrams,

10, Licensor to fumishk basic P&T dingrems, hata for instrunentation
(meuretic or eloctronic & mutually apgreed upon) to consist of :

a) Aomal, minimun ang raximun values of the varinble to be
measured or controlled

b) preferred raterial of oons truction

©) alam systens
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1,  Effluent handlin- achuratics.

12, Operatins Manugle for key proccas stares.

13, Safety considerations roport.

14, TNy-product jdentificution and groccosin. for disposul.

15, Importunt analytical proceduras tor procoss control and finished
product analysiz,

16, Plant start-up assistance,

17. Nom-obligatory rcview of process enrineoring flowshoets &
equipment dimenasioning,

18, Recommendatian of maintenance supplics, r~terials end spare parts
~ for 2-year operation,




:1JNELR FORMLTION &
+*
SUPPL;ED BY L@V;}O}‘(

(COMPOIITE KNOW-LOW LOREEMENTS )

The 'Foreign Engineer' will, starting from Appendix A information supplied
by loenaor/olient carry out procoss desisn to the cxtent necessary to
supply client with adequate data for carrying out rechanical desim,
procurencnt, arection, ete,

In particular, the data required to be suppliod by the Forvis Bagineer
is enumerat:d bolow

1. Detailed plot plan showing locations and elevations of all najor
equipment,

2, Piping & Instrunentaiion flovsheets, inoluling

1) complete piping & instrumentation hookeupe for
procese & utility piping, inclwding piping for
starteups, by-pasecs, emergencice, ote,

11) Piping lists giving line numbcr, size, specification
code aumbers, starting and ternminating points,

insulation roquircments,

111) Tastrumentation lists, instruzentation contrel
loops including any sequences or amerzency shut-down
requirements,

3. Data for designing equipment foundatians, such as above-ground
foundation plan, speud and load distribution detaile (moving
nachinery ).

‘ﬁ.d--—--"u‘--uﬂ—Qnu--—--n-—o--—OQ."*“

.stiaia\ of work into Appendices A%B pernits T to be a 'separated’
agrecmont; it is also designed to permit an independent nonepatriate
ongineering company to supply information as adjunct to Appendix 4
services,
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4. Dete:lad recranae odomior of al) sjuipnant te be procured outside
of {dovi lopins comtry) wher such will be

s oror elient,  Forci m Bu-inecr will alao fully

giecify 211 ivaprort 10 e dvported, sufficient for placement

of ordors,

5, Listing o utility riquireisnts tor b Yy process equipmnt showing

Guantity, quality wa i'ced point for .ok utility,

6s In addition *» functimul cyirrent anforiation given in Appendix A,
Poreiom Mygincer will supply mechenical deein of all uaige

equipmont to be alricated in - (devalopin ; cowntry) but
not cnatructions. und/or shop drawin~s., .uch information will
include

gatura

Pumpse

L

Ty & speed, prime mover, seal,
coupling, mounting flanges,
lubrication and sjecial featuves,
if any.

Blowers & comprosears t Type & speed, prire rover, seals,
packing, couplings, lubricatiom,
plysical proj-rties of cases

Directefired hoaters

.

Type of heater, pressurc drop,
code requivemonts, refractory,
insulation, safety features

A S R D g

Feat Exchengers t Complete spreifications, including
iochanienl rating sheets; matee
rizle of construction,

DMistillation colum

-

Tray tyre reco-rendations, Number
of actual trays, rreagure drop

per SEwy, column desim, intornals,
nozzlar,

Reactors ¢ Conplets mcehanieal desin

7. Foreion Mginecr will nsgist in the dov.lopment of qatailed plant
oporating Manuals (Battery Limits),




£,

2

10,

.

5%

Forcim “nonne.r will une.rive tfor Lnoprogurcicnt, inspeotion and

supply of w11 conirment Qoo o v Py r ubeve Lo upon, other
snudpacet ws purps, ote, .

Yhil: the rejor responsibility fer conctruotion will be bome by
elient, Foredim ‘misinuer villd duptte hic ropr santotives during
canstruction periad,

Licensor/yorcin inginzor will ~8sist client un pro-commissioning
tests, without toking in process mst.rials, to .nsure plant 1
enrectly installed Urom the ruchonicel peint of view, 'Mile
responsibility will be that of clicnt, Forcim i daecr will
sutisfy hims 1f that plant has beon corr.ctly cricted and pre~ .
eomrissioning tests huve been properly conductod. PFor special
equipment, Foreig: Vnc-ineer shall supply testis proceduros,

Ginee procees desin ic carried cut by Foreizn inginavr, the
Pesponsibility of plant starteup wi'l bo bome by him,




2
b

4,

5e

L

Te

8,

9

10,

1",

LPPE DT O
FZLR N Y B,

LITWu s "70FL o Ok

(OO FOTIT T INNLHGY ORETETS)

Flot seloction end cite proparation
nll offegite engzircerinz md oupply of utilitica,

All eivil engincorins desimos - baildings, eaudpment foundations,

structures, arning, tankore, ductia:,

All clestrieal encinecrias dczim. pelsted to power recoiving,
distritution, li Atin:, cte,

a1l ingtrurc . tation detail desims including asMembly, layout
and jancl drawinsy,

Detailed layouts fur rrogess & utility piping) piping nodels.
Detailed mechanieal desims of cquipnent to be Tabricated in

{develorins country)

nalytical & coatrol loboretovias, equipmet scloetian,
installiation.

Procurercnt, oxjediting, inspoction, installation and stapte
up of all indigencus cquipment and eivil works, cleetricals,
ete, *

Clearing of importud goods, custors, trensportation to aite,

Provicion of comstructional snd operstin: labowr, sup.rvisors,
uto,

e e

|
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