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I. LICENSING /INVESTMENT PLANNING - SUMMARY

Licensing, with possibilities of equity or no equity participation,

may well be the best of all methods for marketiag or transferring technology,
The latest developments in investment guarante:, financing of market studies
and project analysis, planning of inv :atmant programs and financial partners--
all combine tc establish a wel) planned license program as heing an outstanding
opﬁor&anlty for licensors and licensees in advanced and developing countries.
Such planning will, of course, co;rer the various schemes offered by national
and t&urmmu finance institutions, It muet also include specific attencion

to the Mam of & license in order to assure adequate protections and to
uhuﬁh ;repir mmm of the technology. Tha coinplete value of s liconse
- and equity association will include an appraisal of all training 2nd operations!
or managerial epportmmu-:-‘m addition to the imparttim of new products

and market developments. Proper financial arrangements and attention to
guarantess or recourse on performance by both parties, all of these fastors
can be combined to ghn Developing Countries the optimum epgortuuy for
profitable industrial expansion. With guidance from UNIDO, these aceoms
plishments can be met while avoiding unfaiz rntriet{am. unjustified

limitations, unnecessary payment for technology already available or over
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charging for technology that is needed (9), An intelligent approach to these
opportunities can, for oxmple. create industrial expansion in several countries

on m&eh the same prodﬁct ltm but with éxtfaroa& license provisions and venture

or.auiu&ion--mch as is found with Sifco-Industries in Ohio, producer of
precision forgings and other industrial and aerospace applications, Using
individually planned approaches, Sifco has lad three separate success stories

reported (2f) for Argentina, India and Brazil,



. INTRODUCTION

lLicensing in its various forma is probably the most versatile
means of ebtaining or marketing technolosny, Properly selected, wisely
negotiated licenses permit maximum progress with minimum expense, With
(alr tarms, licenses can be profitabie to both licensee and licensor. In most
#8889, licenser firme would like to have a significant voice in the management
@ operation of their licensee firms-<an understandable sttitude, sinse they
ﬁtmh&&bmﬂuﬁuprunn{ﬂmirmlmuubm
& masimum share of the insreased profits and capital value croated through
the Haensed technology, In some cases, licensess are also interested in the
investment and support of licensor firms--both because they need
the morby and because the licensor will probably have mors (ninvest in

the project when his finances are aleo ~ommitted. In other situstions equity
oF joint venture relations will not be appropriate, and the primary concera
will be & apecific product or proceas. Regardless of the equity pesition,
m Meense or license program--as a successful business venture--must

bo financially sound--must represent profit for both licensor and lcensge-=
8 should be evaluated as an integral part of the investment plans of both
ligensoe and licensor,

The proper consideration of a license as part of the lnvestment

plan must be rolaced to all phases of licensing- - must review sueh factors a8




technical service as well as the sources of loan funda--if the subject is to be
fully understood. With this thought .a mind, the folloving summary has been
written, It is the purpose of this review to identify the different aspects of
licensing and to relate these factors to each other-«thus creating a consoli-
dated picture of a business/investment plan for both licensee and licensor.

As Whis svbject s developed, there are additional details which are pertinent
for mﬁwﬁn but not vital to the over-all subject. When this situstion
securs, further comments have Been sdded in the appendix--or specific numeric
reforense is made to literature in in the bibliography. Those sctually
invelved in lconsing and technotogy transfor between the Developing Countries
(DC's) and the Advanced Countries (AC's) sre urged to consider thoroughly

ol of this materisl,

Finally, an attempt has been made in this review to gensralize and
te identify policies and attitudes which can apply to most or all situations, With
the divergent conditions of Developing Countires--from Brasil to Guines to
Telwan-«it is not pessible to have the same judgment fit all cuses. Therefore,
it must be emphasised at the start that all recommaendations and statements in
this report must be interpreted and adapted to fit the circumstances of sach
sountry.




I, THE PROBLEMS

The problems of developing countries are nubstantial unemployment,
limited technical capability, limited capital resources, restricted markets and
an inadequate infrastructure, For example, an estimated 80% of the population
of Black Africa is agriculturally employed--yet dist and adequate nutrition {s
the largest single problem in this part of the world, Of the world's population,
67%--a fantastic market potential if it had purchasing powsr--lives in the
world's poorest countries. Without trying to soive all the world's problems
at once, it is possible for private industry in more advanced countries to
assist both private industry and the public planning goals of the developing
countries, The giving of help in this context is complicated by a wide
disparity in technical and managerial abilities. At the same time, help may
be in modest amounts as in the case of training metal workers for a small
fabricating operation--or it can be the creation of entirely new food processing
plants which supply highly nutritiour dietary suppleme.its, thereby expanding
markets and relieving a basic foud deficiency--or it can be a very large
investment of an international consortium, which brings a new industry and.
& major infrastructure, a significant single economie inﬁm «ce. In sach case
the source of new technology must be encouraged to invest money and personnsl
time with a reasonable expectation of an adequate return on investment, Without

realisable profits, neither large nor small companies can afford to invest

their resources. The problem, then is to bring needs and opportunities

together and to persuade each that he needa the other.




incentives are divided into 5 categories:

IV, CONSIDERATICHS FOR INVESTMENRT TLASNING

The dernands of new indu.try in Developing Countries for financial
support, operating funds and capital equipment often excued the ability of
both the host country and the private industry invesior, Recognition of a need
for extra help has come from the financial sectors of all the Advanced Countries.
Supplementing and coordinating individual country offorts, the Organisation
for Economic Co-operation and Development (OECD) was established in 1960--
with one of its stated purposes being ''to contribute t6 sound economie snpansion
in member as weil a8 non-member countries in the process of sconomic
development”., To summarize the financial planning facilities available for
developing countries, OECD has published "Investing in Developing Countries’

(8). For those considering any significant investment in the developing countries,

this survey of incentives provided by capital exporting countries is "required

reading''. Without going into detail here, the available facilities for finaneial

*

1. Investment guarantee schemes

2, Fiscal provisions for investment income

3. Information and promotional support

4. Government agency/private investor cooperation
5. Govermment sponsored investment corporations

The survey results are reporied in general summary and specific review for
all 16 participating countries. Licensors from Advanced Countries and licensees
from Developing Countries should be thoroughly familiar with the various

incentives and opportunities which are covered by this informative publication,




Of particular importance to those congidering new venmres in Developing
Countries are the investrnent info:ration and promoticn activities which can wow
be financed through governments of Advanced Countries. It is possible, for
instance, to ohtain partial or complete financirg of feasibility studies and pre-
investrent surveys, Witheut proper information of this type, a licensor with
a viable, potentially profitahle technology ~anunot determii.e whether a given
country represents a profitable opportinity--while both the private and public
sectors of the developing nations can equaliy not establish what such a new
techhology might be worth in *erms of royalty or other terins of sale,

Concurrent with the financial assistance affered by the capital exporting
countries, OECD points out that the major responsibility for improvement of
the investment climate must remain with the host country., It should also be
noted that "investiment climate" in this cantext should include the entire range
of considerations that both strengthen the confidence of those who invest money,
technology, plus manpower and suppurt a viable inarke: p!ace. for the puoducts
of the investment, These factors must include among others:

Ability to repatriate funds

Freedom from government intervention

Favorable tax structure
Unfortunately, the writer is not aware of any up to dete summary of the financial
incentives and/or difficulties presented by the various Developing Countries of
the world, Considerable information is available, however, from selected

publications such as references Za, 2b, 13, 25, Originally the wrtter hoped
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to include with this review a summary of area and /or country i1egulations
which influence investment and iicensing plagns. Such a summary, however,

proved to be impractical !ox: the time available.

A universal summary of financia} and investment support, plus
& review of limitations and licensing restrictions would have grest value for
both licensees and licensors in furthering DC - AC relations,
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v. LICENSING AS A VEHICLE FOR TECHNOLOGY TRANSMISSION
Advantages and Disadvantages

Of the various schemes or systems for accomplishing the trans-
mission of technology, licensing is probahly the most versatile, since {t offers
complete fresdom of choice and opportunity for both the source firm and the
receiving {irm to accommodate their individual needs through negotiation,
Appendix Section A gives a summary of the many advantages of licensing in
respect to both licensee and licensor, Alil of these advantages are real and
valid--and hold varying degrees of importance depending upon circumsetances.
The most important single feature for the licensee, however, is probably the
factor that new or improved technology can be made available without the
restriction found with total or controlling cwnership by an "ou'side" group,
This advantage is real and of great significance to both receiver companies
and the host governments of DC's. The corollary advantage to the licensor--
and there must be a corollary or the e cannot be a lasting agreement--is that
additional profit can be made available at reasonable cost with minimum capital
outlay. Concﬁrrmt with his last statement is the assumption that there must
be some assurance for the licensor that the covollary advantage will continue
to remain valid during the term of the agreement,

Despite the advantages of licensing for both parties, there also

are potential disadvantages. 1f these difficulties are not also understood,

there can be problems built intc the basic agreement. A review of disadvantages




is given in the Appendix Section H. Fundamentally thear factors can be
sumunarized by saying that cach party roust fully recognize the needs of
and demands upon the other party. Withont such recognition, problems
are almost sure to arige, Although this general remark may not appear

to beer speclﬂcally on the financial pianning aspects of licensing, it does
indeed represent the greatest single reason for ditficulties in licensing=«
whether these difficulties are financial, technical or managerial,

rial Propert ht
In terms of essential guarantees for both licensee and licensor,

the matter of industrial property righis is one of the most significant. Of

the many reviews and discussions on this subjest, one of the best snd most
recent is the paper of Ludwig Baeumer of WIPO, "Importance of Industrial
| Property Protection in Developing Countries" (13). This review is a

significant summary..and all aspects of it should be studied and taken into
account by those concerned with the licensing of techrology into DC's. To
underestimate the need for valid squitable industrial property laws their
administration and use, is to ignore a fundamental cornerstone of values
in the transfer of technology,

While a license agreement of any sort is first a legal document,
it is also a business vehicle, Thus, a proper license outline must provide for
toch'n!cnl/buuinen considerations as well as legal elements. With this thought

in mind, Appendix C outlines the incorporation of industrial property rights




ints the busine+s zchene f deensing, These considecations are given here
to empliasize the ~38ential clement of centidence and protection which is offered
to both licensce and licensar by a soulid, dependable system of industrial
property rights,

The eatablishment of values for patents or other industrial property--
including know-how is one of the moat difficult determinations in any license.
There is no single uct forinula, but togic mnat be followed, and the job is

fundamental to the pricing of u license. Inaoiar as possible, all ressonable

value analysis metlicds shouii te congit ered. The factors to review vary in

their importance by rcason of miarket conditions, license subject matter and ra
reputation of licennor and licensee, rull censideration should at least cover
the following questions:

1. Coats ;
Cost to develop technology or patent
Cost to maintain technoloyy
Probable cost of related improvements
How much might it co st to deve op independently
Can the licensor recover some original development costs

2, ential profitahility to licensee - lLicensor should submit adequate
information with relation to both manufacturing costs and market
estimates. ijow fast can profits be realized?

3. What substitutes are availabie - either under license or by
indigenous development

4. Could the patent be reasonably challenged by Infringement

These are all ractors in the determination of gnitable values for a

single patent or a Zgroup nf patentg--for 4 ‘rademark--for a know-how packagee-




- 1] -

or for a combination of all three in one ¢r more Yicenses, A knowledgeable

legal or business counselor can often be helpful to a licensee in evaluation

of these factors,

1n the field of technology marketing and transfer there can be no
doubt that industria) property rights are vital, At the same time it must also
be recogiised that the greatest anount of technology-«and often the most valaable
in & practical sense-=cannot be protected ae an industrial property right, cannot
oven be classified as "confidential know-how' or "trade secret”. This {s the
ares of techuology covered by general m!acuiac. science and practical
operating experience, The mere reading of o patent or a text book will crents
selther & trained mechanic nor an experienced plant mansger. This knowledge
ie the basic strength of al} successful manufacturers-cand is the very core of
need on the part of industry in the DC'y,

To say that experience is the teacher of in-depth operating knows
how 1s to admis that mistakes and expense are the background of all sound operatie
experience. When g’ﬁrm has spent time, manpower and money in developing a
position of Sxpertise, it is naturgl that such a firm does not want to give away
oF to sell cheaply the knowledge so pained. This practical background is also
worth money to a prospective licencee--since it represents an opportunity to

obtain new products or processes for o lower cost than would be possible through

self development--and in & shorter period of time,




The evaluation of unpatentabie, unprotectabie know=-how and
management methods is aiwaye difficulte-but can be accomplished by several
means, some morz2 accurate than otners, Considerations are basically the same
as those used for patents and other protected industrial property:

1, Cost to devalon

2. Potential profitability

3. Potential alternatives

4. Availability from other sources
Further considerations for evaluating both protscted property rights and non-
protected operating knowledge are given in bibliography references: (12, 13,
20, 23, 24).

Since these factors of experience have genuine value and are not
protectable ''rights'’, the licensor often is justified in dernanding a "knowshow
fee", Such & sum will represent a sinple evaluation of the valuable techaiques

to be transmitted ue a result of the license, To be proper!y considered, this

fee should cover only the eval uation of the know-how, not to be combined with

techuical assistance fees which nre also necessary to pay for the cost of technology
transmission. If the know-how of operation tnansgement and technology is very
eignificant, the fee to cover may be la;ga--suﬂlcimt}y large to require loans

for the licensee to pay. Alternatively, a percentage of licensee equity may be
"sold" to the licensor ir. roturn for all or & portion of the technology involved.
Regardless of the ayst-m of payment, the licensee should be prepared to

negotiate in these terms, and should have full latitude to deal and regotiate to

his best advantage. Restrictions on this ‘recdom to negotiate will limit the ability
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of both licensee and licensor to eatahlish an cquitable agreement. In this
field, both licensee #nd licensor woulc be well advised t: seek professional
consultation in esiablishing proper values,
endation to UNIDO
The availability of professional sdvice in evaluating technology and

property rights would be a major contribution to the problems of licensing

with Developing Comtries.




VI.  TRAINING, SERVICE, CRLICATIONS AND OPERATIONAL MANAGEMENT

Training and Technology Transfer

The transfer of techrcingy from ons fixr'n to another is often more
complicated when that tranefer is also from one culture to another--or from

one who is highly srilled to another niuch 'ess sklled--or both. Grsham

Jones (19) has called attention to a nituation of technology transfer on a *
particular type of sirplane from a3 U. S, firm to a Japanese firm, In this
instance airframe technology wae readily transferred and engine technology
transferred with soma difficulty, while electronic technology could not be
properly covered in the allotted period of time-‘-eimg!y due to the lack of
familiarity of the Tapanese with the specific types of electronic equipment
involved,

Speaking at the UNIDO/LES Sympoaium on Licciwlng in Developing
Countries May 2-5, 1972, K. Aselman (1) has presented an outstanding review
of the considerations necessary for proper technical information transfer in
certain mechanical or manufacturing licenses. Similar detailed handling is
vital for all types of technology. Whether or not this phase of operation is
handled smoothly from the beginning will be eritical for satisfaction on both
sides of a license. If it is possible to have the entire technology summarised
in one report, such a report should be prepared. Typed directions, speci-

fications, drawings and all relevant material should he included., 1If it is not

possible to cover all details in writing, & summary record should be made of




all verba! inat: uctivas, 3Since naoat techni nal infacmntion traisfer cannot
be accomplished in one single effo ¢, provision must be made to keep a
running record os transiers as they are ivade-<the record Lo be kept by
licensee as well s iicensor,

As a matter of prudence, every liccnsee should deterraine in
advance--insofar as possvible~~that th; needed technology will be both
available and presentablr in » readily underatood raanner, In addition %o
establishing the availability of technology, the means of transfer must be
made clear, Compatibility of language and systems of weights and measures
must be determined. If the licensee firm is accustomed only tosthe metrie
system of measurement, and the licensor uses only English measurements,
sfomeone must make the conversion. The time to estehlish thie responsi-
bility is at the time the agree:nent is being negotiated. Likewise, the probable
length of inetruction time should be studied--to establish just exactly what
the obligations are for the licensor in this respect,

All programs for technology transfer require the expenditure
of money by the licansor--whether it is only time of experts and technicians,
or whether operations and laboratory equipment are also involved. In one
Way or another the licensor must be compensated for this help, or he ean’
be dragged into the costly experience of long periods of "hand holding" with-
out compensation- -with a resulting lack of interest and lack of success for the

license, It may even be that a certain amount of assistance should be required




as dpposed to being nierely offered. Lisewise, the liceinsce must have

Assurance that proper technical trair ng will ba avallat ‘e-vand in a form

that can he readily uged. The oricing of the required assistance can be

done on a set fee minimuma--while help on “enuest is catablished on a per

diem rate for personne! iavolved plus any travel and living expenses, In
P p Y

dny case, proper cornpensation for training must be established., If these

Srrangements are not clear to all conceraed, the license can have severe

difficulties. Furthermore, the understanding of technical assistance charges

should extend into the operations and technical departments of both licenses

and licensor organizationa, It is these parts of the companies involved which

will be most concerned with the matter, and a lack of understanding and

8greement at the operating level can cause severe frictions in carrying out a
*

license program,

I;g Eil‘ﬂ Px{opam! and Their Financial Sumri

Over and above simple technology transfer lies a basic problem

for many firme in the developing countd es-~the need for Lrained personnel,

In their relations with large international firme, *he Developing Countries and

the industrial efforts in those countries will do well to consider the training

addition to the bare technology

hecessary for product manufacture or pProcess operation,

benefits which a foreign licensor can offer-ain

The Metal Box Co,

Ltd, of u?. U.K.; the Caterpillar

Tractor Co, of the U.S. and Phillipe
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Gloeilainpeniub riken o) the Nethsriania (2a) lLave Carsied out extenpive

and success{ul training propraraa witn African firiaw, The results of these
programs have heen a irrra Grmly established business r:lationship on

both sides and an inc reascd level of corapetance of the total labor foree of

the countries invelved, Stvdy of these and sinmiilar systems (Ref, Appendix D)
is urged for all those who contemplate any significant technology transfer to
a developing country,

A fundamental sncouragement for such far reaching educaticn
and technical tnstruction benefite is Participation, When one considers such
an activity, it is virtually impossible to establish a complete "price” for a
full education Program. If the price could be established, the DC licensee
recipient Probably could not sfford it Thercfore, the licensor may need
some further incenﬁive--aqnity Participation, It 1a difficult to eatablish a
Percentage of equity baged upon training values; nevertheless, it may be
Possible to attribute uomeﬂ element as being a part of capitalised know-how.
This participation, Plus the possibility for long tarm sharing in profits can
give the AC licensor sufficient incentive to undertake an effort that might

otherwise not hold adequate advantage.

Mmg ement Tralnig and Management Contracts

Concurrent with tachnology transfer and training requirements,

licensing to the developing countries inay present another type of problem:




Mmanagement sgkills, Apnpendix L ouilines the couciusions of a survey of
managermient pronlesns =arricd oot v the Tuiled Matlows Research institute
for Social Devalogient (29, Gordon O mahiziy, t£C)says 'The proper
application of sciantific aragenent ray v more fot-veaching effects

than the application of the natural stiencen. Yet it has Leen claimed that

‘one of the major hara to rapid ecorarac wnd social development ig the
failure of too many key lnaders (in deveinping eountrien) to give mora tnan

lip service to modern raanagement sractices'', This problem is the reason
for foreign inanagement provisions sand manag.oment service contracts
concurrent with license contracts. Congiderible Present success is being
achieved in Iran, for example, throush managerent contracts in both industry
and agriculture, Incidentally, the success of these operations has been
attributed to the ability of th» Iraniar Governmern: «nd Tranian firms to give
assurance of stability and responsible cwoperation., /8 quoted in Business
Week magazine (22), Geo. H. Wilson of TraieWoris Airicultural Development
Corp. says "You can sit down in other countries and figure out more profit

with a pencil and paper, but they don't have the stability that Iran does'',

The responsible assessment of nealds in business and operations
management should be, then, an essential part of a successful license. A
licensor can, if given the opportunity and encouragement, contribute
considerably mare than technology, "Encouragement' in this case can be very

effectively given through the stability of yovernment regulations-<proper

L e T A,
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fguarantee protection Bgatnst nationatizalio.e. LT R SAY STOP

o fundg-. -the

ability to participale ir tne STOVID ol phe enteinriga that 4 rroated,

Recormmendatinn to UnNIDO

Standard iNanagement training Coarse, marageinant 2valuation
methods, cost Accounting svatemns and inurkat anilysis techniques coud be
prepared for use in many NC'seato the advartags of hoth vrivate industry and

government administration,

Re;g_o_nsibilitz of Partners

Responsibility for the success of a license rmyst always he
shared between licensee and licensor. The standards for measuring suecess
may also vary from one to the other, When Joint venturs partners have
equal dwnership, it ig posaible tc have differcnces of opinion which cause
argument and delay the Operation of the venture itself. In this case, it
is wiee i establigh the specific responsibilily areas for both sides, When
the licensor isg a minority pactner, there 'nay be vccasinn: when a cormnmercial
or technical judgment iy made by the maiority owner-<and is opposcd by the
minor partner, licengor. To protect against severe problems of this nature,
it may be wisge to give operation oy Management direction of critical phases to the
minority owner on the basis of a service contract with performance specifications,
assuming that there are areas of technelogy or market analysis that require
the expert judgment of the minor pariner, Even the study alone of such potential
difficulties during contrace negotiations, without making hard and faet rules,

may help in avoiding later troubie througt the identification of potential trouble

fpots,




Prohably the large st nunmber of difficulties ir this area have risen
because the licensor does rot cake encugl inter, st in the speration of Lthe licensee.
This lack cf interest may reanlt fror an anabiiiby to reccive profits--
repatriation of fundr--may con.e from inadeqnate compensation for training--
or may simply be a breach of contract resporsibiiities. Whatever the reason,

the contract should carry protections for both licensce and licensor--whether

major or minor partners--nutlining responsibility for both technology and
management where appropriate, and cfferiny suitahle remedy or recourse four
the licensee when a responsibility is not properly handled.

In the cases of both joint ventures {50-50 ownerehip) and equity

participstion where the majority ownership in a DC operation is held by foreign

intereste, there ie growing concern for undye influence by foreigners. In some
case# this concern is justified and in some cases it is not. Nonetheless, Enrique
Aguilar (9) has pointed out that the trend is inevitably toward the restriction of ;
foreign ownership or centroal., The advantages and assurance are obvious for |
the DC firm in limiting foreign participation. What is not so ohvious is that his
limitation may need to be balanced by comparable assurances to AC lieensor firmas, .
The investment plans of both licensor and licensse must be considered in equity ‘
limits. With a limitation of equity, it may be desirable to establish corollary
advantages to the licensor thél will outweight the disadvantage of a minority
position. Sales outlets for related products, options for additicnal equity in

expansions, opportunity to purchase lower cogt supplies or sub-assemnblies--

are some of the advauntages that can accrue to the licensor, Furthermore,

=




Arrangements fo. rasnagen.ont contrs o, fachy el slrsice, ate. » can e

worked out ju the establishment oc & itcunse with liovited ~yuity, The subject
of equity interest is diecus«ed further in tnis revies,, Hewever, it is
Appropriate to emphasize here that technical eervice ang "Tanagenient are

vital considerations in evaluating the investnen; petential ol any jicense

plan, and these clements are oiten felt to be a hasic perquisite for equity

positions,




VI, MARKETING - THE INFLUENCE OF THE MARKET PLACE

The staterment has been made "'if developing countries want tc¢
grow faster than the developed worlc, they will have to trade relatively less
with the developed world and relatively more with each other". (20) The
truth of this statement may Le basic economics, The irnplementing of the
direction is not so easy. Furthermore, the develo.ment of more export sales
to the AC's will obviously raive the income level of the DC's and permit
those firms to obtain much needed foreign exchange in "havrd currency', It
ie in this subject area that intelligently counselled and managed DC firms
and DC governments will do well to study their market plans,

Indigenization has been both criticized and praised in Africs.,
When operated to exclude skilled foreigners from business, this movement
¢an create hardships, However, an intelligent appraisal of indigenous
market opportunities could be combined with minor equity situations with
foreign firms--resulting in profitable licenses that strengthen indigenous
DC firms and return profit to contributing AC firmas,

Not only can existing loca] markets be expanded through proper
handling, but also untapped markets can be opened through product redesign,
The November 5, 1971 issue of Businesa International cites the case of the
Goss Division of MGD Graphics who specifically adapted an offset printing

Press to put out a wide range of publications. This unit has found wide

acceptance on many DC markets, Similar modifications may be possible for




other products and othe: seevicss, e atapiation of 'lsst years model" i~ bt
product and prednctior~ mactinee “an eflen b v wike meve for ¢ licengen i7 ¢
alro obtains proper back-up technol: oy, Tt enpn 'well b that easlier modu;, ¢
production equipment will be lees expersive and mara 'abor intenawve, sal
therefore a better investment than iater designs of more expensive, more j.! hly
autometed machinery, Many times AC firms wil] be willing to contribute
sound, reconditioned machinery in return for an equity interest, Other tii - ..
a8 in the case of the Ford "minitractor”, a two wheeled, hand held machine - -
redesign will create a new product that fills a special DC need,

Regardlegs of the approach, through special product design, or
the identifieation of a spacial need, DC markets munt be properly analyzed
and their opportunities evulustsd. 1n vome insiances raw material exports
can be further processed to dovelop products with higher value, AC processing
firms may be persuadud tn participate in such programs through incentive (ax
pregrams and equity participation, In other cages complementation agres oty
may be possible between twn ar mr Tt nealving c-aeified manofaetaiars
of related parts or subassemblies, These elements, when agsembled, the:
constitute fintshed products available to the market total of the cooperating D% s,
If the component parts and he assemnbled products move betwaen the coop:riting
DC's with no dutye-or minimum duty--a larger market can be created to perait
more profitable manufacturing operations (2a,). Usually these operations ill

involve new technology and a suitukle license--investment plan. The May 11, 972

N q - a",nd
issue of Business International (2f.) outlince turther considerstions




reterences 1. respect to the succeas 0} comnlementation and some of the

difficultie s mxps- iznced to date,

To ipcrarse npprectation 5{ market opportunitics, some DPC's
have publishad apecial literature--pamphlets and reports advertising their
markets, skills and special oppertunitics. Aggressive, intelligent market
evaluation can be a kay lo successiul licensen and profitable investments.
PBecause markst analysis and product testing methods are not widely used
in most DC's, the baeincss entrepencurs who do carry out this work wul
find themselves in the prefierred position with AC firms who have suitable

technology to anawer their needs. Likewise, thase AC firms who can

i

demonstrate to propaactive DC licensee firms a market need for certain
products will clearly be 1blo to moke the most favorable or profitsble
license arrangements,

It iz ohvious that many cutside factors will also contribute to
favorable market conditicnge - pref »~ntial rariffn--orenial import quotas
to AC markets=-etc, Nevertheless is often not apprecisted that simple
market analysis can be one of the most important {actors in any licensing and
investment scheme. It is for this very reason that OECD promotes loans
for market study,vhils Ex-lia Pank and OPIC of the U. 8. include loan
guarantees to cover project study.
gecommgndation to UNIDO

Va-icus industrial and managerial consultants can provide market

study infornatio. as well as product enyineering and technology assistance




Auc rmanagement gaidance. Sorie have szecial a¥ille or particular fielde of
oxpertise. It is the writer's under: .anding that UNIDCG has published (1968) a
“"Manual on the Use of Cennultants in Developing Countries'. If this manya!
conid be up dated with a listing of those concentration fielde of apecific
enngultants (presumably without any recammendation aw such)-«it could be
most helpful t» many DC firms. The opportunities and requirements of market
plaming might bo Letter understood and better used if approached with
"expert'' assistance, Such sdvice can weli be an essential part of any financial
plan--since the pay back period, the ability to carry a certain interest rate

for loans, the possibility of future expansion is all dependent on the market

opportunities of the licensed subject,
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VIII. FINANCIAL TERMS OF THE LICENSE

v ting the License--Capitalization of Patents Know-How

The value of a license to the licensee and to the licensor must
obviously be sufficient to justify the terms, If it is not, the licensee could
avoid royalties by using standard technology and self-generated product--
while the licensor could uvoid expensive, uncompensated technology transfer,
releasing this money and manpower for more profitable activities. It is the
need for een(ﬁnulng returns which has created the greater interest of U, 8,
licensor firma in increassd equity participation with licensees. In a study
report of 1969, the NICB (26) points out that foreign licensing without any
equity is proving less satisfactory in over-all returns, Thus, many U, 8,
companies--and presumably licensors from other countries«-prefer ventures
which include a significant equity with the licensse, thus obtaining more
permanent control over the use of their technology plus a better retura on all

know=how input,
When valuable know-how and/or patents are invelved, the licensee

may not be able to pay the full evaluation--or the licensor may not want a
valushle ''property’ to uapn completely. In these cases it may be possible
to capitalise the know-how and/or patents to estsblish equity of the licensor
with the licensse. The advantage to the licensee of such an arrangement is
the increased interest of the licensor in an equity partner--with concurrent
greater availability of technical help, For the licensor, the adv;nnn will

be a greater voice in the use of valuable know-how=--plus the possible tax

advantage for long term capital gains tax treatment (U.S. tax law consideration).




In some cases 't will he nec:or8ary ‘o invest cash as wall an
know-how in large projects, and the varicua financial yuarantee schemes of
AD and DC countries are of great importance, Farlier discussion of the
OECD work in this field (8) has powted out the many poasible organizationa
such as International Finance Corp, (IFC) that can work with licensor and
licensee in establishing Proper financial arrangenents. Cther literature
covers a diverse number of such establishmente (2a, 2b, 14, 21),

A typical example of the ways in which these organizatione operate
is seen in a review of the Overseas Private Investment Corporation (OPIC)
of the U. 8, and its arrangements for longer tarm financial needs. Depending
on U, S, money market levels, riska involved, etc., rates will vary in the
range of 7 to 12%. Financial viability is of prime importance, Development
impaet on the host econemy {s also considered, This U, 8, sgency will also
help find other lenders and will help establish the financial structnre. Tax
breaks from host countries will aiso assist in financin;, plans, When taxes
are levied against private fund lending agencies, however, OPIC, as a U, S,
government agency is exempt from such taxes. When this program is enteved
at the very beginning, loans are also made available for feasibility studies.
Thus, OPIC and many counterpart organigationg--working with the financial
institutions of the developing host countrics-- can offer significant assistance
in putting together many licensing/investment plans. Reviews of those
agencies tnvorlvcd with financial aesistance are found in a variety of

publications (2a, 2b, 8, 14, 17).




Recommendgtion to UNIDO

It would be very helpful for DC licensees and AC licensors if

UNIDO could maintain a review of the world-wide financial institutes which
have special programs for assistance to Developing Countries--along with
comments on any special interests or requirements of those institutes.
Royalties and Other Fees

Naturally, every licensor wants to get as much money as possible
for his technology with as little cffort as possible , while the licensee wants
to get ar much technology as he can for as little money as possible, Usually
it helps to establish the base for payments before getting into the details of
~amounts or percentages, and the bug Lase is that which can be measured
best by both licensee and licensor. Volume or weight of production may be
appropriate--or total units made. If production is difficult to messure

equitably, the input of one or more ra v materials may be used,

For royalty rate, the best is often based on a percentage
of finel sale price~-giving the licensee the pricing freedom, while the fieansor thteine
profits in relation to the profits of the licensee. Other rates involve » fixed |
sum for a given numbear of udite produced, and minimum annual fees may be
appropriate to assure a licensor's returns. There have also been cases where
& maximum limit has been set either as a total payment limit, or as an
annual limit,

The proper analysis of any investment program must include a

summary of anticipated costs vs, expected revenue. While royal'y is most
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often thought of as the privcivie cash cost for ay y lrerge, there are other "cagh'
cost elements which riay have equal or greater imip r:ance:
Know=-iiow fee
Technical Service Fee

Patent Costs (Taxes, New Filing , Litigation, etc,)
Government Fees

If these elements cannot be established in amount, hay should at least be
covered by provisions in every license. Many ‘imes such factors are not
appreciated as business considerationg and are therefore not covered, Furtier
comments are provided in Appendix I to offer : hel er background of judgment

for those actually involved in DC license nagetiatior.

A basic understanding of cost analysie, interest rates, and
thorough financial analysie must be promoted by UNIDO on both AC and DC
sides of licensing, The former must understard th baste cost situation
faced by the licensee--whiie the laitcr must proper’y appreciate the tota!

financial demands of each lcense "opportunity' ,




Licrnser between _;::u‘unt and Subesliary

v ————
- A St Wt -

Since sermie AC - DO Jicensmas tavalve a NC licensee as a subsidiary
or minor partner, this situaiion weic: e special atteniiva-~although the
relationship is actunlly harominT Yea. ~apvann thana formerly (7). When a
licengor controls or owns a licensee, there is always a possibility that the
licensor may take undue advantage of his influence, As new agreements are
made, it is to be hoped that the restrictions of the host country, the regulations
of the financial supporters and the negotialing skill of the potential licensee
vrill adequately defend against such problems, At the same time it must be
recognized that the licensor must he permitted a fair return on money and
. )

time invested; should have the assurance of atable government regulations,
Very often, apparent unfair dernands oi a licensor are an attempt to achieve
proper returns when such is rc: granted under other mathods, (e.g. apparently
excessive technical service churges may he compensation for inadequate royalty
returns.) To summarize, there should be no basic difference in respect to
payments froms 2 minor partner (or wholly owned) licensee and a major partner
(or total owner) jicensor as conipared v the opposite situation of ownership or
a 50-50 joint venture. It is essential, however, that the treatment of the license
be fair and equitable on hoth sides.
Recommendation to UNIDC ]

Regional offices of UNIDO--in collaboration with the Central Office--
could offer a useful advisory service to DC licensees in respect to judging the
equalities of various license situatinns, In establishing guiding principles for

such work, UNIDO could rereive substantial help from varioua private

institutions and world organizations, such as OECD, LFES, etc,

c
b
5

X, AVOIDING CA TASTRODHTEP
Planniny is essential for effec iive licenses as well ae permananc
in/estments--and never wagy this statement more true than in making Provisio..n
lur “catastrophic changea'". Whether the problem he 2 change of DC goveriun.:..
or government palicy--or whother it ia & rudden chunge of market conditiong. ..
the difficulty should be resolvable under ¢s.itract pPrevisions or other regulatic ns.

Changes in host coun' £y policies can have a major effect on license /

investment plans (3, 9, 10, 15, 18, 23}, 2,4, counteracting influence, insuran-e

against expropriation iy available through meny investment guarantee schemie:
{8, 14}, Through the use of such provisioris it is possible to ashion the
damaging blow of nationalization, At the s:me tire, it cannot be overemphasixed
that stability of host goveraments and dependability of policy are key factors
in the reduction of costs for insurance and other “addeon" clemenis which are
designed to cornpensate for unknown government changes (22),

In 1966 the International ente: for Sattlement for Investment
Diaputes (I1CSID) was organized as an affiliate of the World Bank, With its

convention ratified by 62 states, ICSID is ir a position te resolve disputes
e

‘between nationals of one country and the government of a second country,

A pointed out by Business Internationa] {Feb, 18, 1972), the mere fact that
mm-
such arbitration inust be publicly announced sheuld have the effect of

encouraging contracting states to resolve their disputes privately. In the

recent past months the first arbitration cade was brovght to formal proceedings




(Occidental P: troleum and Holiday Innn vs. Morocco). A snubstantial number
of contracts have incorporated a provision for recoursc to 1CSID over the past
five years. The fact that the first case did not occur for five years indicates
that the simpl 2 existence of this facility may have prevented serious disputes.
In addit on to ICSID, it is also understood that other investment institutions

can offer sim lar arbitration or dispute settlement facilities, The 'nternational
Chamber of Conference, of course, has for many years offered arbitration
facilities., .iegardless of the facilities available for settling arguments should
clearly outlin: the options available to both parties for tfbitution or other
recourse in c.ise of disputes,
Recommends lon to UNIDO

With the importance of arbitration in settling disputes, UNIDO
could offer subatantial assistance to both DC and AC licensees and licensors

by Iinting tho:e organizations which offer sound, unbiased forums within which

disputes can e resolved.

- 33 -

X, CONCLIISION

There are many needs of the Developing Countries and there are

& variety of investment opporiunities with which to support the licensing of

needed technology. At the same time there are increasing problems in

restrictive regulations and there may be severe difficulties with communication

in sophisticated technology. UNIDO can offer valuable, permanent assistance

in this field through coordinated mlqory service in:
l. Summary of world wide financial /investment support programs,

2. Summary of specific investment agencies and inetitutions which
have local DC assistance programs,

3. Availability and use of consulting services in technology,
marketing and finance.

4. Furnishing and cooperating in management tralning,

S. Arbitration institutes and proceedings,

6. Establishment of recoinmendations for equitable regulations

and restrictions of DC countries in respect to investment
and licensing,




APPENDIX

A, ADVANTAGES
The pntential adeartasea of an international license agreement are
many and vary from caese to case, Some of the most significant are:

1.  Capital investment may not be necessary for the licensor,
Licensing is usually an inexpensive way of operating within a
foueign country, Equally, the licensee is able to offer to the
licensor an opportunity for profit without having to give the
licensor uny contro} of the businss.

2. The juriediction of the foreign government may not have any
direct affect on the licensor in respect to labor and social
legielation, etc. Comparably the licensee is able to operate
the businese in a manner appropriate to local customs without
being compelled to accept the regulations imposed by tax laws
and regulations of the source firm's government, (e.g. accounting
requirements for certein tax purposes, etc,)

3. Licensee ohtains rights to use patents, trademarks, designs,
know=how, etc. Reverss {low of a licensee's new improvements and
developments also is often advantageous to the licensor.

4. Wkere patent laws require either a Joes of patent rights or
compuleory licensing for continuerd non-une of theserights,
licensing affords the potential licenvor protection against
such contirgencies,

5. Rights to future inuovation ol licensor firm wili be a prime
advantage to the licensee wnu nas iitited R&L tacilities,

6. For alicensee with Junited staff, restricted operating background
and virtaally non-esislc supply of trained labur, a license offers:

a, Technical Service

b, Management assistance and manpower development

¢. Marketing and general business help (promotion ideas,
advertisiny, public relations, accounting, billing,
inventory control, etc.)

7. For the licensor there is usually no need for a permanent staff
of administrative and technical persounel in the foreign country,

8. The licensee may obtain rights to sell the imported products of
the licensor firm, Converuely, the licensor is able to expand
export salas opportunities--as well as complementing or expanding
other forcign operation,




9.

10.

ll.

13,

14,

Licensing may be the only avenun cpen toc a market when
export salc 18 blocked ang cauity associations arve not
iinmediately possible,

A potential prestige factor «. . s help the license. with marketing
contagts, financing and other factors important to an expanding
business, '

A ''source' firm which has an interest or an equity in a foreign
company can have an extra protection or binding influence
through a license when a minority interesi is involved.

Large and profitable equity oparations often have their beginning
with a mutually advantageous license agreement,

Increased returns on Research and Development and support for
future Research and Development will hold further attraction

to the licensor,

Possible purchases by licensee of related products represent
additional profit to the licensor plus an opportunity for the
licensee Lo be assured of proper quality material supply.




A "SAJE"‘f"xX

B. DISADVANTAGES
With all the alvantages of foreign licensing, there are also

disadvantagee. Unlers the dincdvantages arc properly understood, a

licenms asrcement may toen fiom a source ol profit to a source of problema,

Most of the recngnized disadvantages cun be summed up {n the following list.-

with variations frormn cas5@ to cana:

l. Licensor may be limited in profit posstbilities, usually at a fixed
royalty, withoat the eppyrtunity of continuing or expanding partice
lpation beyond original tarna,

2. Lemauds fc v sdueation, training, technical asasistance, supply of
technizal datu, plus suparvision on quality control and production
standarzds soay make the program co costly as to be impractical
for the licenaor, Couvernely, the licensee raay not receive the
technical asuintarce which he expelis or frels that he i entiticd
to receive,

3o Licenai~g dozs no: nifer th. -ame npporiunitie- tu the licensor
for growth and expansion ae - inveatmant in n Mreet manufacturing
opecation,

4. Licenscr usvaily has no direct voice or participation in the control
OF TR/ Lpeiaeh! 04 tie secvigcés  (ivote: This factor is aleo an
advantage to the licensee in respect to controlling influences but
there have Leeq cases of & licensor having to sit by and watch
while a Heensee ruirs a business through poor judgment.)

5. Licersing may create 2 commpetitor {or the licensor,

6. Licensce may chall :nge the liconsor's patent position=-or learn
how to avoid samoe,
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APPENDIX

C. USE OF INDUSTRIAL PROPERTY RIGHTS IN LIZENSE CONTRACGTS

1.

2,

3,

4

Patent iir.‘tmsr;s_

a. For gpecific apparatus, prodnet or design coverage
Examples would include a speciflic apparatus whose essential
element is patented or a refineiment or even 3 “"convenience"
feature" which makes an existing standard product more salable,

b. For a specific process or method of manufacture
Such 2» a metal finishing process that is the only way to achieve
& certsir decorative or functional surface quality==or the method
of economically forming a manufactured element, or a method of
deriving a certain mynthetic material,

€+ For the combination of a aud b to achieve a complete, marketable

product.

ark [or Copyright Liconses

8, Cover certain registered or accepted proprietary identification
or artistic creation.

b, Must be carefully controlled to guarantee the continued proprietary
position,

¢. Can be entered into with or without concurr. nt patent and know-how
coverage,

d. Recomincnded to be handled in documents separate from those
covering patents or know=how,

gnow-ﬁmv Agreermnents

8. Cover spocific secret or otherwise difficuit to obtain (expensive)
informatior. on fermaulas, processes, industrial techniques,
This type of coverage can range from a secretly held chemical
formula to a special manufacturing technique that has been
developed over many years,

b, Usually are used in connection with patent licenses to complete the
subject coverage,

¢, In technical subject areas are generally equal in importance to
Patent agreements and greater in value than trademark licenses,

d. Have certain defensible protection in respect to industrial property
in many countries, but in most cases are not as secure as patent
licenses, and in other cases have no status at all for industrial
property rights,

Technical assistunce agreements

2. Involve continuing supply to the licensee of scientific assistance,
engineering services, training and management guidance,

L. Often are embodied in licenses which involve know-how,

¢. Can be more valuable to both licensee and licensor when patents or
trademarks are involved,




APPENDIX

D. SPECIAL MANAGEMENT TRAINING

Recognizing the needs for human resource development, the [nternationa!
Management Development Institute (IMDI1) was founded in the U.S., about
two yoars ago. A nonprofit research and educational organisat ion, it offers
means for upgrading local managerial peraonael in firms thr&ugh locally
conducted programse. IMDI's first activity took place in Kenya, Africa with
& three and a half week program using the Harvard Business Seheai Case
Method, Reactionte this program was so good that others have been held
QW; Inquiries may be directed to IMDI, Wilton, Connecticut 06897,
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APPENDIYX

E. SURVEY OF MANAGEMENT PROBLEMS 17 100 caRRI®D oyt ny
THE UNITED NATIONS RESRARCH INSTITUTE FOR SOCIAL
DEVELOPMENT (20)

LN

The management system found in hoth public and private enterpriges
was very often characterized by problems 2p30ciated with a high
degree of centralization of authority in the office of the top management
and lack of delegation which created difficulties in the way of

adoption of modern management 1mathods, The Principle reasnns

for this lack of delegaiion of authority were transfer to the enterprise
of the traditional authority system, patriarchal roles, respect for

age and superiors; lack of confidence of the top managers in the
competence of their subordinates; lack of tryst in subordinates and
suspiciousness of outsiders,

A second and related major problem was the fact that managerial
decisions were oftern made withoul adequate consultations with
subordinates and without sufficient flow of information from relavant
departments within the firm,

A third problem centred in achievement orientation. Both in public
and private firms, there Was reported to be a concern for achievement
on the part of managerial personnel, hut for individual achlievement
rather than company achievement. Incentives like personal
remuneration, job security, and personal prestige carried more
weight than incentives to build up a2 solidly established company,
Orientation towards innovation and risk-taking was relatively weak
with a strong emphasis on planning for short-term profitability.

The application of modern techniques is sometimes highly dependent
on factors outside the enterprise, as in the appiication of marketing
research and marketing orpanization, The introductinn of long-
range planning met with the greatest difficulties, Strong obstacies
were also found in the introduction of systematic decentralization and
plant communications.




F. GENFRAL COST FACTORS

Pricing Decisions

"Row much can be charged?’ and "How much should be paid?"

are the two classic, dominant questions for liceansor and licensee, Unless a

reasonable anaswer ia found, the license will be in serious danger during

its l#fe. Through judicious use of iha various factors and types of payments,
sound evaluations and payment schemes can he eatablished, Depending on the
sophistication of licensor and licensee, arrangements will be made with

' v‘rying degua‘s of justification,

"Rule of thumb' is still one of the most widely uned systemsp in
this area--such as "25% of estimated profit” or "10% of capitalized cost'-.
or a combination of the two. In some industries a figure of 1 to 2% of total
sales value for a new product is Accepiad as atandard--while in other fields
10% of total sales price is readily accepted, However, times are changing,
Today's business anulysis methods, computerized cost controls and professional
management systems leave less room for "instinct"., Sound judgment, aided
by proper use of modern cost analysis and business management techniques,
is today the best and most reliable method for determining "how much',

Regardless of the sophistication used in Tanagement or accounting

determinations, the following factors should not be overlooked:



) Caat Estimaj}on_ - legica) eatimziion o, f Freoint and Muture costs
based on all factors of produc‘ion requireiments and predicted
market change,

2) Present Valye and Diacn_uxgtj;‘e‘g‘gggh_f'jg_\ly = €an be one of the mogt
important tools of analysis when it realistically evaluates a
given license pProposal, For example, this approach can bé
used to determine whether a single iunip gum jg to he preferred
over annual royalties gn 3 clear financial analysis hasis,

3) Marginal anaj 2ig = changaes in cost or Fevenue as a result of o
change in output or sales muy be very important,

4} Decisio Theory « the determination of alternative decisions based
on all possible changes,

Other systems of aualvais ecan he used-«but are probably not
well suited to the hackground of this discussion. However, the four factors
indicated here are indeed imporxtant, For example, some who have claimed
ignorance of the term "Discounted Caph" should have impressed upon them
such truths as the fact that 31, 000--paid in ten squal yearly installmentse-
might be completely paid up in one firgt Payment of only $400.

Dyration of payments

Duration of a license influences many obligations of licenses to
liceasor--not the least of which is the Payment of royaltieg, If the license is
on know-how only, the duration will be based on the importance of present

mow-how and futnre know-how, Most such lHcenses wil) last for at least 5

years, but seldom more than 10 years. A few will be shorter term than s years

and will be covered by only one or two Paymentu-<particularly in the cage of
Zeneral technology in which the licensor hag a "one shot" apecial expertige,

If alicense is based on a Patent, it may bhe lugical to operala for the life of



the patent. On the other hana, a rovalty cartied on patent control only--

atter know-hovs has boor compietely Franaferred urd voed--may become a
“drag'. A saintion to thye prenlars cray S the geteg of 5 maximun Fetal

accurauloted rovalty, or a miaximurr anraal amoant,
Other Costs

In addition to rovalties, krow -how payments and technical service
fees. other costs muut also e coinpensalaed or at leas! provided for in
every license. While thase cle ments iy not be subject tu discussion and

opinioa in terns of armonnt, they nonatheless should Le inciuded by specific

provision, The principal such costs are.

I, Payment of pateat taxes (in licensgee's country)
L In thcse countries where patent taxes exist, it is proper to
consider wvhether licensee or licensor should pay. There
are arguments for Latn sides,

2, Costof new paterts (in licensce's country)
The cost of new tiling by the licegnaor, and prosecution charges--
may be handied by either licernsee >r licensar., Final decision
shoulu nclude gnestion of ownership rights going with payment
and paymeat for use by licensee,

W
+

Costa of natent litigation and digtribution of any proceeds {rom suit,
Cenerally allocated tn i ‘ansor far firgt decision on whether nuit
should be filed--with later decicion for licensee if licensor does
not file cuit, Farty filing suit should Lear coats and take proceeds.

4, Patent indemnifiration
Should be regarded with great caution, Any indemnification, if

given at all, should be lirnited to the amount of royalties yeceived
by licensor or a2 portion thereof,

5, Cost of techuology or patent license obiained from third parties
Should normally he shared or an ecuitanle hasis,

6. Gouvernmental taxes and fees
Should nauslly be paid by lic.oiaua, except for income taxes on
royalties as levied by lirensee’ . cvuntry, The latter can be paid
by licensee ot of royalty due when tax treaties permit a tax
credit to the liconsny,
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