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The protective laws concerning technology have two sides, one
relates to the patents and meant to protect the patent owner himself,
the other relates to the licenzing of the patented technology and
aimes mainly at protecting tihe licensae,

Thic peper deals with the second nide which 1s now becoming
increasingly important especially in the developing countries, In
Part I we shall deal first with legislotions that have en international
nature. In Part II we are desling with rezional laws {in the Arad
Oountries), Part III will be about the prevailine protective laws
in Bgypt as a guiding developing Arab Country, and at last Part IV
will give our comments and proposals,

™he industrial property protection began to be organizad at the
intermational level in the scoond half of the nineteenth century. The
basic instrument adopted for this purpose is the intemational Cope
vention for the Protection of Imdustrial Property signed in Paris on
March 20, 1883, It was subsequentl; revised on several ocoasions, by
Diplomatic Conferences held at Brussels in 1960, at Washington in
1911, at the Hague in 1925, at London in 1934, at Lisbon in 1958 and
at Btookholm in 1967, It dealt mainly with protecting the right of
invention and other industrial righte. The fundamental rule of this
Convontion is that nationale of the Paric Union States, asz well as
psrecns who are domiciled or who have industrial or commercial
establishaents in such status enjoy at least the protection in each
of the other stateu of the Union as those states grant to their om
nationals,




The nther ascentinl institution is the right of priority. Thas
right was inotituted to suve the inventor, the owner of  nark, OF
the creztor of an industrial design, (ron boing cbliged to file
applications simultancously in .11 the stetes in which he wisheu to

sbeain protection,

The Paris Convention also contains various general rules on
administrative and judiciual procedure. For -xample it provides for
the seizure on importation oi goods unlawlully bearing o trademark
or trade name or ralse indications of the source of thecs goods or
the identity of the produce:. It assures nationals of wll Paris Union
Stat s and persons assimilated to them of appropriute legal remedies
to rejress efilectively the unlawtul use of nerko and trade names,

false indications of the source of goods, and unfair competition.

Each of the Paris Union Statee must establish o special indusirial
property service, responsible for the communication tc the public of
the patents, utility models, marks and industrial designs registered,

The :taten to which the Paris Convention opplies constitute an
international Union for the proteectiion ¢l industrisl property. This
Union has bodies of its own: an aseembly of all member states, an

Bxecutive Committee and a Secretariat,

From the above we can assume that the Paris Convention gives
important guarantee to the nationals of member states and to persons
assimilated to them who arc inventurs, owners of marks, creators of

industrial designs or other subjects of industrial property.

But it gives no attention to licensing and the guarantec thereof,
The sole mention of licensing occurs in "rticle 54 (2) to (5) which
authorizes the member state of the Union to take legislative measures
providing for the forfeiture of the patent and the grant of compulsory
licenses to prevent the abuses which misht result from the exercise
of exclusive rights conferred by the patent: It sets in this concern
certain limits upon this frneulty: if failure to work or insufficient
working ie to be penalized, the license may not be applied for until

a certain period has eiapsed following the filing of the paient




applicatior or the grent of the neotent ang 't musy be perused if the
patentee justifies hig inaction by legitimace reagsons, Member atatos
of the Union may provide for the forfeiture of patente for other reagons
of public interest, for instance i¢ the potents affect the vital intep-

ests of the country in the field o. public health or national defense,

Protection

The need to organize licensing of patented and wnpatented
technology at the international level became apparent in the last
ten years, It was noted that the developing countries endeavour to
develop their national economios and raise their standurde of living
and hence need the co=operation of the developed countries in aXm~
tending their technology through licensing of their patents, knowhow
and knowledge, International trade statistios point out that the
structure and scope of international trade are at present different
from what they used to be a few years ago. The export of technology

oonstitutes quite an improtant element., Developing countries do not
have sufficient technology of their own to cover the recuirements of
industrial development and will remain so for many years to Coing,
especially the countries adopting ambitious programmcs and plans for
eoonomic and soocial development,

orts

Aiming at facilitating the transfer of technology to developing
ocountries and in order to asgigt them in the development of their
technical and industria) growth, many attempts.have been mode to
explore the diffioulties and problems encountcred and to provide the
ways and means for solving them. The UN Seoretary General in 1964
submitted a Report in this conneotion to the UN Conlurence on Trade
and Development (UNCTAD) held in Mapoh 1964 which issucd the following
recommendations:

(1) Developed countries should encourage the holders of
patented and unpatented technology to facilitate tha
transfor of licenses, knowhow, teohnioal documentation




“nd new technolo v o dovelopiy ooty sy inel ding
the funnneins of the procurisert oo liced son nd

rel terd tecanolny o O oreurar Y. termg,

(2) Dovelopin countrics hou's indert i appreriiate
Lepriolutive und cdnade v Lav Leorures in Lhe fleld

of industriel teonnclory,

(”}} Lompatept inter. tional bedieg, ineluvding UH bodies
and the Dureau of Intern tional Union Tor the Pro-
teotion of indust®ial D'reperty, should explore
pessibilities fer sdoolation of lepisletione cone
gerning the troneder o industri ) technology ic
developing countries inoludin; the powsibility of 7
concluding porepriate watemationad ogrecmente in
this field,

{g} Additionai freilitier [or infermat.on ony and Jor
the tpanaf.r of technionl doowreniation and knowhow
ghould be opbguud “od within *he Trancork of the W
in consultctien with the appropricte intcrmational

eonigcbions,

‘!!m Report hus nlio been submitted to lhe Doomomic and Secial
Council of the N (POOBOC) whieh iv ued reommendations onw of which
‘38 that the il

fRequests tix Seoret ary Genemil to expiore porsi’il.tics

fer adaplation of legislotion concernins the traasior of 3
industrial teohnology to developing countries gemerally }
and in comoperation with the compctent intermationl ' :
bodies, including United Mutione Sodier snd the Bumeau

of the International Unior for the protuction of industrisl
Property, and to provide additional facilitiocs for ime
foymation on, and for $he transfor of techniesl doousent.s
tion amd kmowhow to the devoloping countrice”,

The Report had further beem sulnitted to tho United Nations General
Apsembly where it wae appreved and the CGomeral Aseembly {seued itg




Resolution No, 2091 on 20 Decembery LJGY comppinin

s nurber of recommenda-

tions amongst which ir the gpn Tequentings the
Procecd with studying the following:

Bﬁcretcrv Goners] to

"The ~dequacy of eXisting not onal and intermationg g
Practices for th. treneer of potented ang unpritented
technology to developing countrice pgd RoOsBihle develope

ment of improved Practices, including sode | clouser:,

The problemg encountered espeeinlly Ly deﬁlnping countries
obtaining knowhow',

Phe Chartor of Algeria icrued clgo on 24 October 1967 the following
recommendntion:

"The developed countiies shoyld Tacilitate the transfer
of their knowledge and tochniquer to the developing
cruntries authorizing then to employ their industrial
patents undep the moat favourcble conditions in mueh

a manner tha* the articles manulactured in the developing
oountries are cnabled to mect competition in the worid
markets'",

On the other hand the United Internationn) Burcau for the Prow
tection of Intellectus] Property (“IRPI) had prepared, during 1964,
8 Model Law for developing countrics on inventiong in which a special
chapter is devoted to contractional licenses, Ariticle 28 establishes
the possibility of granting licenses hy contract and provides certain
Gonditions as to form (Registration in the Patent Office), Article 29
gives the licensor the right to grant further li~.nger except in case
of an exclusive license, Article 30 provides thot unless otherwise
Btipulated in the license contract, the licensec shall be entitled
b0 oxploit the invention during the whole duration of the putent, in
the entire territory of the country, through any pplichtion of the
invention and in respect of all acts referred to in Article 21,
Article 32 hag been inserted to enable the Government tc exercise a




coertain COrtrnl OV I G nne (O T ots invelviT,T royoity payrent.: abroad.
1t satherizes the coro tont Miaietor Looorovid Lo, on vl 0l 1N
yaladity, licone contr et whideh cavelve L pog nt ¢ roy.tico
sbread, the approvid of © optain nody chouba Looobhb. fnea, Article 33
‘«1"' 1 Wit oinw diA slnascr in Vi \"‘(}'Z'“‘,'{T‘r'?‘.,‘4 Ty T2 & SO TS BT ey T
venting the licensor irom impocins upon Lh o Lreoyso w triction: in
the industrial oy commerei~l fi¢1d net deviving irom the ri, hits con-
forred by the patent, 10 onwserates the priooipal reatrietions whieh
cre lawfult  (a) limitations concerning bin degreg, extont, cuentity,
terpitory or durntion of expleitation o the suvicet of the netont,
(b) limitotions imetivied by the interest of the licenaser in the
technically ilaowless cxploitation of the subiect or the patemt,

(6) the oblirtion imposed upom the licens:e to abetoin Urom all cots
liable to immode or prevent the grant of the pntent or pio judice its
’3§1i£h.tj't

The World lntolleetucl Property Organizaticn (WIPO) hos inherited,
by the Convention signed at Stoekholn on 14 July 1967 the odninistras

tiv: Punetions of TINPI. As onc of its principal tuske is the promotion
i the protection of intellectucl property; its offorte lead to the
gonclusion of the Patent Co-opercation Treaty (PCT) in ieshingion on

19 June 1970, This tro.ty has two principal aime, one’in the ficld of
procedurcs for obtaining legal prebection for inventions, the othed

in the field of disscmination of technical informotion end the organi-

zution of tochnical assiwionces particularly for develeping countries,

In the field of proccdurcs, the treaty allows the applicant to
*ile one i1nternational application havino the effect of a national
apolication ia each and 2ll of the contracting siotes in whioh he
degires to obtain protection. It also increases the likelihood of
granting strong patents, par'iculerly in counfries not having all the

facilities necessary Tor a thorough scarch and cxamination.

In the ficld oi the dissemination of technical information, the
treaty providen for the pmblication of internation 1 applio. tions and
search reports, It provides nlweo thot the Intermationol Purean may

furnish services by providing technical and any ether pertinent




information .v-ilablo in Wt oon the bovic of publ ched aooument ,

primarily patentu und pubiich. d SPPLIent i onty Lot th ot ome o

intormation contemplat.d ope: tdartifiention of docw.ont -~ rodating
to a certein technicsl 1ic1d or problon, tdontivic tron of doowent

e

issued in Ail{eront counlri. . Pt codetineg tn e avention,

S e

identifiocation i doocumonts showing the - ROTEON o luveptor op

applicant, identification of patents in Coree r no tenger in fore:

ot a given dite in any given country,

The information scrvices i1l be operatod 1aoa o wy particulaply
favilitating the ucquisition by contracting stotor which ape doveloping
countries, of tcchnicel knowlodge and tocanolory, including availaile
published knowhow. Governments of teveloping countiios should redoive
8uoh information scrwicce bclow cost if the difforence v be covered

from profits or grantein-aid,

The treaty provides rfor the orgenigation nd supcyeicion of
technionl assistance to devcloping countries in developing their patoent
gystome individually or on = regionul basis, For uxample, an exizting
industrial property offiocc in n developing country could be assisted
in becoming » channel for t.chnicel infermation to local industev
selecting for and forwerding to such irdustry all patent documents
coming from abroad which are of possible intorest to that industrey
in keeping abreast with technologicul developments throughout the
world. Morcover, o national or rcoionel industrial preporty office
oould be assisted in procuring the materials and trairing the DAnpoOw. P

necessary for coffcetines » meaningiul examination of the techniecal agpecta

of inventions, Thec treaty itsclf provides that technic-l asseigtance

oomprises the training of Specialists, the loaniag of cxpcrts, sid the
supplying of equipment both for demonstrated and for @or-tional
purposecs,

On 24 August 1970 the Swedish Govermmont mode a4 serious attumpt
by submitting to WIPO a proposal for an International Licensing
Convention, This proposal aims at ennbling developing countrics to




tuk. sdvantage ol the patent systo. in o cound way through the cetoblishe

rent of comoporntion boiween developed and deveoionin countri i
Phe mein festupes of the propesed conven.ion ro the following:

(1) Industriclized countrics mdcrtake 1o supply to
doveloping countrice tocl el infomution, in

particular patent @pplications “ud patento.

(2) Industriolieed ond develeping cowntrice cotablish
licensc offines which ussist n locating available

technolosy nnd in ne-otiating licensin- contracte.

(3) bevcloping countrice may grant patents {or inventions
patented sbroad, The owner of guch o patent is cxpeoted
$o grant ¢ licensc and to transior the related knowhow
to an cnterprise in the Goveleping country.

The Swedish Government requented WIPO to study the best possible
moans for cstablishine such cowoporction and to adopt suitable measurcs
in this respect. This rocuest is at present under study by WIPO in the
1ight of the comments which UIPO heg rooeived from the various

countries concernsd,

The Apab  Countries consist oo 15 1 tlong, all members of the
Arad loaguc and ocousidered us developing countrice. They can be tuken
as en example for shic study.

Algeria, Boypty loebanon, lorooco, Syri: and Tuniegia are the only

countries which are members ot the Paris Uni ne Bach of them had
promlgatcd a special law for the petent rights inspived by the Parie

Conventicn, oxcept Algeriu which had reocently in 196€ joined this
Union and drew ite law fro- the ~Popcment ioned Hodel Law propared
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Lybia, Kuweit, Irag and the Sudan are not members of Paris inion
and had nromulgated snecial laws fop patent rights. The Judan Law,

issued in October 1971, reproduced +he ELaPT liedel Law almost literally

The existing Arab Patent Lawe, therefore, deal winly with the
protection of the patent and cther industrial rights rrotection,
Only the Algerian and Sudanese Lavs have included special articles

concerning the license agreements as outlined in the aferementioned
Model Law.

IDCAS Cfforts

The Industrial Development Centre for Arab States (IDCAS) persuant
to this Model Law is ureparing now a model law fop the Arab Countries.

Prior to that it had published, during 1971, a guideline con-
cerning the terms and conditions necessary for the drafting of license-
agreements. This guideline includes tvo sections, the first consists
of a preamble and some information, the second gives the terms and
conditions of the contract including the duration of the contract, its
subject matter, the obligations of the licensor, the obligations of

the licensee and final rules.

The advantage of this guideline lies in attracting the attention
to some special nroblems concerning this kind of contract and lays
dovn the basis for their solution taking into account the interests
of the licensee, a'.d avoiding arbitrary conditions vhich the licensors
used to insert in their pjroposals and/or contracts. Also it helps in

the preparation of an accurate and complete phrasing of the contract,

For example it declares that the licensor has no right to agk for
extra payments or to recuperate the documents including the knowhow
after the termination of the contract. The licensor has no right to
compete with the licensee by selling in the same territory directly
or indirectly. An arbitery clause is to oblige the licensee - in casec
of non-exclusive right of sale ~ to pay an extra royalty (a counter
value) for selling outside the territory.




ihe Organizaticonal Bodiles Concerncd with Licensing Acrecnents

There ie no spocial povernmental tedy in any of the Arab Countries
responsible for licensing acreements. In "gynt ther. exists the General
Oreanization far Industrisliatio (as shall be noted in detail in
Part 1II) in Lybia the General Lybian Corporation for Industrialization
founded recently on 8 Harch 1970, ir Algeriz "La Scciété Nationalce
des Ftudes et Nealisation Industriels", but all these bodies are
concerned with all public enterprises itc the extent provided for in

the decrees isgsued for their establishment.

Part I11

The ITgyptian Legislations

Begypt, being a leading country among the Arab dewveloping countries,
is a good example >f the experience in the field of licensing of
patented and unpatented technology.

Egypt promulgated a special patent law (o, 137 of 1949) dealing
mainly as the Paris Convention with the protection ¢f the right of
invention and industrizl designa. Ho stipulations were included
regarding licensing agreements. The only provisions in this concern
are for the compulsory licenses. if, according to those provisions,
the invention is not exploited in BEgypt, within three years from the
date of granting the patent, or if its owner has not explioited it in
a manner appropriate to the requirements of the country, any person
whom the owner hae refused to grant a license, may apply to the Patents
Administration Tor a compulsory liconse. Tha latter is to forwvard a
copy of such demand to thc owner and accord him a delay to reply in
writing. In case no reply is reccived the Patent Administ}ation has
the right to grant the compulsory license, and the owner is entitled
to appropriate compensation. The resciution of the Patont Adainistra=

tion is subpect to appeasl to the State Council (Article 30 of + w
; e .
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In case the owmer shows that hig failure vag due to causes beyond

his control, the Patent Administration MY 3llow him o 1elay of two

years to exploit his invention fully (Article 31 of the Law).

Where the exploitation of 1 titential invention is ol very great
imnostance for the national industrv of Leypt neccssitating 4. -
exploitation of another invention which hag alrcady been ratented,
the Patent Administration may grent the ovmer of tho nev patent g A
comculeory license to exnloit such other invention, if pe shows that
he is in a rosition to oxnloit it seriously, th. owmer of the othepr
patent having refugad to grant a license on reasonable terms, The
reverse is also possible. The owner of the licensod natony 13 entitled

to appropriate compensation from the licensee (Article 3¢ of the Law),

The Minister of Industry may by Hinisterial Resolution expropriate
all or some of the rights attaching to a patert eoplication, in the
public interest or ip the interest of National Defence, in return for
an equitable compensation, The compensation is to he estimated by a
committec appointed by the Minister of Industry. The decision of the
comittee isg subject to appeal to tha State~Council within thirty days
of its notification (Article 33 of the Law),

It is noteworthy that the tendency in EBeypt wag to regard patent
rights as a form of incorporal movablc property. This view wag
supported by the fact that, by the eXpress provisions of Article 28
and 29 of tne Patent Law, patent rights devolve by way of inheritance,
can be disposed of by gift, sal;e or pledge, and are subject to
attachment and execution in the same manncr ag movable property. On
this view, restraints on the use of patent rights conceded by license
would be valid if they scrved to proteet a legicimate interest of the
liconsor, Recently however, a view hag been put forward which qualifies
patents as concesgsions from the State for social purposes to which,
in case of conflict, the private interest of the patent owmer must be
subordinated. In fact, the provisions of the existing Patent Law
accommodatc both these views and, since the legislator has laid down the
area in which the public interest must be given priarity, the right
of exploitation granted to the patent ownor nust not be deemod 1o he




otherwige limited, and 2 li~sasus would be bound by o license agrocaent
to th: same extent as any othor contract ant could not Beck 1o sat
aside terms *+ nich he has zozented ana whicn eonstitute a. cxnloita-

tion of *he nt.

Promotion of Industry Lav

No spoeinl  sislation is devetod ' *he licensing of patentod
technology. But view of the et a0t licensing agreenents include

industrisl nrojcets of cortzin lmeortascd, they arc governcd by the
main legislation which roverns the prorotion of Industry, law Ho. 21
of 1998 and i‘.: amendments. Under thie Law and the Ministerial
Resolutions iseucd thereundor, industrinl csiablishmente in a vary
wide range of industrics (the main cotegories arct food and tobacco,
spinning and weaving, mining and petroloum, chemicels including oils,
medicincs, coramics and insulatsrs, bagic wetal industries, machinery
and vehicular transport, nctsl preduste nnd electrical cquipment) the
total velue of the fixed sasets of which coxcewds five thousand Egyptian
Pounds, may not undertake the manufaciurc of any new product (foundas-
tion, enl.rgement or change of rurpose of indusirial entersrises)
unless authorized to do so by the Hinistry of Industrr. Applications
are considered by the "Industrial Organization Committee" in the light
of "the Country's economic needs and the local consumption and
exportation possibilities within the framework of the State's economic

and social development".

The Government Agency responsible for industrial enterprises and
hence for licensing agreements is the (General Organigation for
Industrialigation. It was instituted by the Presidential Decree Ho. 1097
of 1958 under the name of the General Organization for Executing the
Five-Year Industriai Plan. It was authorized to carry out the Five
Year Industrial Projects either directly or through the intermediary
ol other bedies, individuals or Jovernment Dopariments. The Presidential
Decrece No. 147F of 1964 modified ite name tc the ~resent ons and
tranaferred tc it some of the functions for which the linistry of

Industry was formerly responsible concerning the applicaticn of the



afore-mentioned Law Hoo 1 of 195%, and acccrdingly the Industrial
Organigstion Commytt. vhich congidapr the Erant or abclition of
licenge belengs to thyg Urganigation., Y functicne of this Organiza-
tion were agaii o tied by 'he Presid nt i) Decree Ho, 1099 or 1967
concerning the syter. 1o of thig Organizati n according +o which it
becams no longer resrongiblc for the draf*in. or pevigion of industrial
contracts, Byt the Hinigter of Indus ry, despite ihe clarity of thig
Presidentis] Decrve, ompowered the Urganization with such function

and issued to *hie effect the resolution o, 15 of 1971 organizing
the procedures for contracting over the equipment needed for the
investment nrojects and the technical services connected with ¢,
Tharefore the iicense agreements "ugt be reforred to this Organization
in order to obtain the license for any new project or the extension
of an existing one.

A8 for the procedures necessary for obtaining a license the
Presidential Decree No. 991 of 1967 stipulates that - regarding the
private sector (individuals) - the application for a license has to
be submitted to the Local Councils - with the relevant documents -
and then forwarded to the litnistry ot Industry (General Organization
for Industrisligzation) to consider the application and give approval.
The said Local Councils are smpowered to issue the license. As rogardg
the Public Sector - whioh comprizes tne Government, the general
Urganisations, the Public Corporations and its affiliated companies
- applications arc to be submitted to another Committee presided over
by the Under~-Secretary of the Kinistry of Industry. Such Committes
is empowered to imsuc the license,

It ie noteworthy that the licensc agreements have to be revised
beforehand from the technical and legal point of view, Such revision
takes pluce in the specialized Technical Departmont and the Department
of Legal Affairs.

In case the license agroement has to be concluded by the
Ministry of Industry or one of itg bodies, the departments would
be those belonging to this General Orgnnization for Industrialization.

*




In case 1t has 4o b concladod by another Minictry such as the
Hinistry of Irrigation (t'sr -reojocts concernine ite functions) or
the Ministry of Pablic Health the competent departments would be

those belonging o this cinistry ~r one of its bodies.

General Laws concerning th: Technical, Fincucinl and Legal Control

1. The DBgyptian Civil Code¢ as well as other Arab Laws adopt

the princip!e of autonomy »% volition Mautonomic de la volonté"
P &) g

according to which any parties have the right to conclude any contracts
ng ny p S

with the terms and conditions they wish to insert. The parties there-
fore arc obliged to respect their obligations Aorived from the con-—

tracts as long as thesc contracts are not in contradiction with the
"Publie Order™,

The Civil Code, hoever had laid a restriction on this matter

by providing thuat the solition of the parties be not marred bv mistake,

misrepresentation, duress or exploitation.

2. According to prevailing regulations, prior to signing any
~industrial agreement, the vroject concerned is subject to the approval
of the Superior Committee of Planning as one of the Development Plan
Projects. All thesc projects are considercd in the light of analysis,
estimates repcris and statistics made by speoial committees and fube
committecs in order to nsure their feasibility and necessity for the
development of the country.

These cconomic siudios have to deal with the condition of the
project, eatimation of capital, estimation of annuszl expenges
profitability, employment, marketing (local and foreign markating
possibilities, the influencc on the balance of trade), foreign
currcncies earned from the increase in exports, and saved as a result
of the decreasc in imports, timing, probability of cxpansion,

selection of site and rorm of project (private or public),

Before contracting, a thorough economic gtudy has to be done
in order to dctermine, in fixed tisures, the needed capacity of
the concerned plant, and the firme capablo of its oxe egution.
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3. Egypt is among the countries that adopt Governuental control
over hard-currency and for that rengon o licensing arrecment muat
obtain the approval of the Hinistry of Econormy (Exct.smgie Control

Department) in order to be sure that the project covered bty the

license agreement has ite quote of hard-currency accordins to the
plan.

4. According to Law oo 55 of 1959 of thne Statoe-Council (higher
Juridid:. and consultative body for Govaernment ang Administration
Affairs) all contracts, cxceeding five thousand Ecyptian Pounds in
value to be concluded by the Government, its Organizations op Corpora~
tions, muet be revised by the ~ompetent department in the State
Council before contracting. This obligatory rle applies naturally to
the license agrecments. The ain is to warrant the legality, the
security and the good phrasing of the contract.

5. Jariffication: A considerable and heterogencous range of
&oods is subject to Price control by Law. Thie may take the fopm either
of fixing the retail Price or a fixing maximum Frofit margim on the
cost price at various stages of commerce., Particularly mention may be
made of the 8ystem applicable to medicines, chemionlsg used in the
medicinal field and medical appliances (pharmiacoutical products),
Under Law No. 113 of 1962, in the casc of these products tne retail
price and profit margins are fixed by a committec composed of
representatives of the Hinistries of Health, Industry and Supply.

The decisions of this committee are promulgated by !linisterial
Resolution under the aforeseid statute., In the case of locally
manufactured products, the initiative in fixing the price lios with
the commercially interested parties. This price is reviewed by the
above-mentioned committee, taking into account the prices of similar
locally manufactured or imported products.



P rt IV
Corurents and Prq;tﬁ sl o

On the Intemgtisnui Tevel

The Patent Cn-oper.itinn Pre i . (PCT) can be concidered ac a big

8tep in the field of Licensiag, The gystenm provided for under this
treaty protects drveloping countrier noninpst sranting patents to foreign
applicant. who do not decerve ther and who oould thus have imposed

"un justified monopoly reotrictions on their notional eoonomy, clvo it
ensures th't their own inventors and industrialiste receive patents

on which they ocar rolye

Developing countries will derive  apacial berefit frem theTreaty
a8 {ur &8 technical doocumentation i~ concerned., Provivions in the
Treaty on tecnnioal Bervicer will particularly benofit such countries,
Also the patent infornation aewvices will be particularly uweful to

| then as the Treaty eXpreasly provides that thay wust be opercted in a
way particularly facilitating the acquisition by developing countries
of technmiocul knowledpe =nd technolegy, including published Imowhow,

But we should mention that in ense sueh Treaty come: inte forse
and the exeoution of these Provirions iv noourate, the Treaty would
be etill o step Fforward which st ba followed by other stepe as had
baen suggestod by the Swedish Preposcl 4 new Preaty hes to bhe prepared
to deal with the relat tonshin Yety won develoaped opd developing countries
in the Tield of licens noy Buch Trenty oan scrve ae a basia for cach
developing country te iseue a new lew on this matter,

Aotion has to be t-ken by UNIDO itself &5 it is ermpowered as an
anbonomous body within UN to promote and acoclepate the industrialization
~of the developing countries, PO main.iy is conceyned with treaties
and conventions on imdustrial proporty protection and such funation
Recessarily reflects on its work, It alve concerns itselfl with +he
member gtates the majority of which ~pe deve loped countrica, Many
develepins countries are #ill outoide thia international body and
need the aseistance of UNIDO.




Or _the National Level
“M
The obtention os tecbnolo&r is not easy for Arad Sountries 53 they

have certain difficulties in thig concern arising cither prom their

own conditions, or ruiged by the

& special law haes to L drafted
has to be established,

licensor, Dye to the
and a

se difficulties

8pecific fovernmental agency

Diffioulti £8_0wine to Conditions

‘-*&-

1, Arab Countpicg suffer from the lack of te
to the extent thut when they have acceus to the p
documents they cannot
above,

chnological exparience

atent or knowhoyw
proceod in production alona,

They need, over and
other explanatory document 8y experts,

consult{atione on soleotion

2¢ Por thut Treason there ig no difference in this concern between

the patented and unpatented teohnology, Both are necded and the Arab
Countries need the protection in both cascs,

Tegarding oompulsory licenscs provided
the Model Law prepared hy 'IPO,
great importance as far as the

Therefore the provisions
“or in the Paris Convention,
or in their national laws are of no

need is for the knowhow itne]f and not
the patent,

3¢ Arad ocountrics are not wcll informed on the conditions of
pPatents oovered by thair contracts,

For thet reason they insist, in the
liocense agreements, on including a

. clauge providing for the protection
against any claim or action, for infringement of letter patent in
respect

of any product manufactured under the license agreement.,

4+ No coeordination cxists between the
B0 a8 to ensurc the useful exchange of experd
leads to adoption of various
and hence

various goverament bodics
ence and information. This

policies towards the license agreements

the payment of extra coste,




1. Claiming cxtriordinarily ki b royltics or insisting that the
royalty be paid [for . rel-utively long poriod. Some licensors demand

that the rnynlty be pnid throughot © the cntire neriod. of manufacturing.

2. Some licensore insist on rocoiving payment of the royalty or
the greater part thereof in full upon delivery ot the documentation

and before startinge manufacture.

3. The rxapggerition in the zllownnces, rotes and conditions of

employment demanded for the licensor oxperts,

4. Demanding the confincment of the ~pplication of the material
under license to 2 given project and that a now agreement be concluded
should the necd arise for extunding such application to another project,

5« Refusal or exchange with licensco frec of charge the developw

ments and improvements introduced by both sides.

6. In some ceses the licensor must meint:.in the ownership of
documentation covercd Ly the contr et and recover such doownmentation

when the validity period of the contract has expired.

7. Some licensors refuse to permit the exportation of the products
manufactured under license without their approval and upon payment of

an additional royalty.

3. Some licensors includ: a »rovision that the licensec¢ should
import from the liccnsor products ot cxaggerated prices, all the parts
and raw material that may be needed in the carly stages of production,

3¢ Requesting that the law of the licensor's country or of o
third country be the applicabl. law to the license contract, despite
the fact thot the law of the licensee's country is the applicable law

as the main offeots of the contract are realized in his own country,

10, Attempting to reduce the obligntions of the licensor te a
minimum and to phrasc them in such o way asg t. make them liable to
miginterpretation, as well as to resirict the:c obligations by so

many conditions espocially thosc relating to the licensor's guarantce.

é
i
i
!



Such attempts cnuble the licensor to vicape regponsibility in cose th

object of licenac contract iu not praperyy attained,

It is noteworthy that vhencver a liconsor cedos some ot these

terms, it is . lwnys in return for omething clso,

Thg Proposcd Special Law
A thorough etudy must be made in cneh developing country in order

to assess thoe uctual diffiocultics likely to be encountiured ir this
fields In the light of such study a special law must b promulgeted
to face them,

This law can be inspired by the proposcd Treaty snd it would be
preferable that such law be independint of ths putent law espeoially
in the countries whioch arc not mombors of any intemational union.

UNIDO can give + hand in this rcepect by nroposing & Model Law
apart from the patent law. Such law can doal with the cloments
necessary for a license agreement, the illepl clauscs, the basis
for sclling the componcnts and intcrmcdiates from the licensors whe s
ineist upon selling them or when technically nceded, the basis ior
royalty computation, and ~n; other provisioms which the country any
deem it neccssary,

Ihg Ergpgsed Spogific Governmental Aguaoy

Such agency should be o central one spacislized in all license
agreements to be concluded by any govermmcntal or privat. body, It
would be appropriate to oreatc it as o special agenoy belonging to
the Ministry doaling with forcign ourrency (Ministry of Eoonomy or
Treasury), or it eould be & public awtonomous body (zencral orranisie
tion) with a ccrtain awthority. Thc option in this concern doponds
upon cach country's situstion and/or the extont of activity to be
achieved,

The administrativc functionse of this agengy should be the
soreening of licensing ogrecments (ovaluation, sorutiny of techniocal,
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ceonomic and 1.ged rtters, and ~porovel hefors the conclusion oif the

contract),

1t would hiav. alege o consultative functoon in this Jicid by
rendering the techaical ansistance it decne nocossars to the potential
licenseo such as advico on Voo gourcc: of tochnolegy, inforintion
about forci'm murket, pronusing the poliey o acceptible royalty ratog,

draling of model liecnse egreements, asristing on negotietions,

issuing guidclines on confornmane: to which will ensurce governmont

approval.

This agency oon serve also an o ¢honnel betwesn the licenssce and
WIPO or nny intcrnational body, - registration office for such agrees-

menty and generally the excoutive bhedy Tor the irplumentation of the
proposed national law on licensing agpPoementi.

In this opnecrn the nid recuired from UNIDO would be limited to 7
the propagation of the idoe of csteblishing such agency among
devoloping vountrios showing tiom how the agenoy iv o boostablished
86 an to function officiently and usofully, | ‘








