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j(lBe   Aspect:«   on   the   Licensing   of   (' ,-,- mn.pt îvi-ri   with   'Jpecinl 
Manufacture,  Mirketmg   and   l-: *¡ tri r .• 1. r   in   uevf 1 op i n,: Count rU 

Hrf/ard    Lo   the 

IN'] HI-¡;i;'.:' 

¡he   THpi.i   population   increase   îa   one   of   the  most   importuni 
problem«   for   the  developing   countries  to   solve   in  ord"r   t. 
achieve   for.omic   pr.^retia  and   3ocial   welfare.   A  programme 
haa   beon   adopted   by  UNILKJ   with  a  vie«  to   investigating   the 
possibilities     1   producing   and  distributing  contraceptive. 
in  dove]- ping  countries.   With   the   term  "contraceptives"    1o 
undeiHtood   nil   Kind«   of  »eohanical   devices   and   accessories 
art   well   a:i  all   chemical   substances,  compoundo arid  means   for 
the   purpose  of   regulating  human  fertility.   A  part  of   th.- 
1SNIL0   programme   i:i   to  make   H   nurvey  of  the   legal   and   practi- 
cal   asppctn  on   licensing contraceptives   to   the  developing 
countries.   A   closer  defined   object   of  the   present  paper   i ¡» 
to   find   out   in  which  way   the   production,   marketing and   dis- 
tribution  of  cont racept i ves   in aaid  countries  coula   be 
achieved   by meam»  of   licence   and   similar  agreements  between 
a   lirennee   h»ing  or   representing  the Government   of a  deve- 
loping   country   > n  one   uide   and  a   licensor   from  an  industrial- 
ly  «ore   developed  country   being a  manufacturer  of  contracep- 
tives   or   elie   hwing  specialized   in   the   field  of  manufactu- 
ring   and/ur   d L -i t "i but i ng  contraceptives. 

in   this   connection,   the   tersen   "licensor"   and  "licensee"   are 
be in«  used   in   the  broadent   possible  «enae   to  identify   the 
supplying  and   the   receiving   party,   respectively.   The   termi 
"licensor"  and   "licensee"   are   thus  sometimes  used   in  <%   .some- 
what   strange  context.   So,   for   instance,   the  proper  legal   dé- 
finition   of   the   "licensor"   should   in  some  connections,   in   Ihr 
rHpnrt   rather   be   that   of   the   "contractor".   However,   we   have 
chosen   ì he  commercial   licence  agreement  and   the  denomin/i t i on: 
of   its   partner i  nino   for   the   practical   purpone*of defining 
the   parties and   the   rules   applicable  io   the  relationship   be- 
tween   the   parties. 

The   paper will   deal   with   the  genera!   legal   as »ell  as   commer- 
cial   aspect'*   r-r.  a  licence  agrément. The  paper  is worked   out 
under   the  assumption   th it   there   la a demand  for  contracep- 
tives  and   that   the main  responsibility  for  the  informatory 
activitiej   lies  with   a  governmental   family   planning agency. 

G ¿.N KP AL.   AN.;  LF.GAi,  AS^KCT:,   v.N   LlCKNCc.  AGHKF.MENTñ 

In   world    tra<ie   d-inng   the    nai't   Oi-iRdes   the   licensing   prci-i   - 

dure   r~t»M   ti«ei.    iniT"M.-ini:l/    r>' o*/n. ..eil    i      unny    inj.Oí tart 

'   : '   '   !        o t"    remine rrp    !i<     tri»-    ».'¡t    »• ' f l o. l "n »    ne- m.'    1 u   i      v e ;      ' •  • 

mar* »t.    n.-e.ji    ¡r    , n ! ¡ . t r i .. i    .      .i» -,»•<.      t'-r.     ¡ •<   a   r ' r. *     ver 
1 irt    H*r ri'i-mn ' s    irofi    < , a. p   ••    '. • • <-r< >       »M'in'in»'   '   •      o 

• .  i    pi»/ t y      r,    i   1 ore • ,<-n   r<, i n t r j    ' r-.-   1 i n ; i eil    r i »•; r. t    ' -.    ,    • 
,    *.       '    • ";e      K.'vor'a   t»chn<    »i    s!/«-ho*,    j.sjail.y   »itt    -•   - 

tTH - -,    '   >   trie   mari.. : alture   of    Hr.   H • r> n-.i.y   nri^wn   pr/luc',    up 
c    *i '  •-      '.•"!    Il    '•r.'.e.i    hauti:    '-n   -î!,   h'iVi'   ' •• 1    tei hrn. .  .gy    •%!,.-/ 
m   patentad   í-.   u,ct   or   Bf*r>c,   ' ; • ,.e   ;;.'t'-r   ,¡ cea   i,jnlfc" 
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on  the licensee   the  ««elusive   right   to exploit   th.   ,,r'.rr 
lo*y and  .mo   the   mventiun   of   t,m>   llc.nsor   wiUiin   n e^'-'n- 
defined ar*a.  Th.-   licensee can   avail   hiraseU  of  „n   i'h«   I n »-, 
how    whether  technical   or commercial,   beine  put  at  hi:,  u>   -' 
pocal   hy  thP   l,fiPnnor and   rMatin, to  the  product   or m,r*.r,, 
in question   includin,   future   improveme-ta  and  develooaent* 
thereof,   |,«frt,bln nor,   drawings,   bueinesa   secrete,'  .M, 

usuallyf   in  that   type  of  agreement  the parties  are clos.-ly " 
tied  up to each  other by a complexity of torma  and condition, 
a.t  forth  m  Ihr   agreement.   It  is beyond  the  scope  of this 
paper to give a detailed  description   in that  respect. There 

III:!•*•**'  T*  "8Pect8  on  cert*ii regulations   in auch 
agreements  to which particular attention is  drawn. 

Exclusive Licences 

A licence granted   on an  exclusive basis means  that  the licen- 
sor ie prevented,   whether directly or indirectly,  from im- 

ïîrîiîîi!U,iïI0dU^   *?  íhe  1ÍCen8ed area 0r  fr°- «n»facturin„ or selling the product  in such an area as  long as the a«ree- 
Miit  is in force,   since any such action would violate the «.m«. 

íííía «:vere?K0n,íhe  liCen8ee-  Accordingly,   the licensor 
fìlli*     íi     i  Îî llc,n"*e» •*»* tiB«« for the life-ti.e of « 
patent, all  rights  in the product or method  in the licensed 
area.  In order to ensure a reasonable incoae  fro«  the pro- 

ÌIIÌUÌ !!M?' ha8 B9en t0 U that * »P&rt  fro« oorrent 
royalties - the licensee  is bound by the terns of the agree- 
aent to manufacture and  sell minimum quantities of the licen- 
sed product. Usually,  it  is imposed on hi. an obligation to 
pay an annual minimum licence  fee.  If he fails to co-ply 
with these conditions,   the licensor is entitled aither to 
cancel the agreement on short notice,  or transform the li- 
cence into a siaple one.  Still,  however, such heavy obliga- 
tions put on the  licensee rai^ht not bo sufficient  to «**>- 
guard  the interests  of  the  licensor.  After all,   hr* hua nivrr 
away all rjrhts in h .s technology or invention and product 
or Mthuu  i^ia,,u   thereto  for a very  long tine,  with reran! 
to patents up to  twenty year-.  When a licensee ie  considered 
having great capacity and an  influential market position, 
it  is apparent that he would  be well  fit for  the purpose of 
covering a great  part of the potential market.  Still, the 
licensee might be more  interested in choosing the alternative 

.?•£";».    Vr0ject  °n a "odora^  wale just   enough  *o compi. 
with the minimum requirements  set forth in  the agreement.    ' 
He could be «ore  interested  in  some other project,  and  for 
that  or some other  reason he aay have an tnt«rest   in keepn^ 
the business  running slowly.  lP.  orde,   to prevent  such an 
unfavourable  development,   the   licensor could   insist  >,n a  r-- 
gulation being  inserted   in   th.;   agreement   to   the  effect   that 
within a certain   period   of   tiae   the  licensee   undertakes   to 
achieve not   only  minimum  quantities 
*uffn:i*ni   market.   eover&Ke.   hy   ¡.hi» 
*-*> "    licenced   procuri   han   to   roar 
groups  enviHiiged    ¡n   the   ^aik. I.   ., 
between  the   pur:   , r, 

I     H 

Hfl 

m  h io   sales   but  «Ino   . 
t<>rm  m   understood   that 
1    the   potential   consuri » 

.   pro y i MU ::] y   urrf'f i   . * f> ' • ' 

i f   the   Üccnrr s   fai Is   li * '•) i atífi l • :i li*' 
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the  market   co ve ru,*«    described,   and   if   there   is  no   reason- 
able   exciat   foi    his   'allure,    then   the   licensor   is   usually 
entitled   to   terminate   the  agreement   or   transform   it   into  n 
non-exclusive   i teener,   a   eo-r.alled   simple   licence. 

some words  should   b^ 

Won-aaciuri vo Li rer.-c p   (Simple   Licer^es) 

For  the purpose   of   f"-*h"r  clarifican ,n, 
said  about   the  licence agreements where the  licensee operate.'. 
on a non-excluBive  basis. 

In such cases  the   licensor  is  normally not  entitled  to obtain 
the  saae high rate  of current  royalty as is  the case whero 
the  licence  is  exclusive.  The  reason  is that  in a non-exclu- 
sive agreement,   the  licensee has to  operate  under  competi- 
tion from other  licensees appointed  by the  licensor.  Further- 
more,  in simple   licences   the  non-recurrent  fee to  be paid   is 
considerably  reduced and  finally  the  license«  in a normal 
case is not  bound  bv  any minimum licence obligation.  It  is 
usual  that  in   that  respect  the   licensor considers  it  suffici- 
ent to regulate  in  the agreement that the  licensee shall u«e 
his best efforts  to manufacture and  sell  the product or 
within a certain a»ple period  achieve some kind  of minimum 
sales within  the  licenced  area. 

2.5 Construction  of a  Licence  Agreement 

A  licence agreement   has   to  be   HO constructed   that   in  p;;wjUo. 
it will  give  maximum  effect  of   the  business   invclved,   and 
hence maximum  advantage   to  both  o*  tne  parties  concerned. 
The  obligations   of   the  parties   have   to be »ell  balanced 
against each  other,   and  a status of  equilibrium with  regard 
to  the capacity  and  qualifications  of  each  party  should  al- 
ways be aimed  at. 

Experience  shows   that   if  a party,   usually  the  licensor,   makes 
use of hin   Huperioritj   and  advanced  knowledge  to   impose  on 
his  licensee   heavy   contractual   obligations  which  the licensee 
is unable to  fulfill,   then the   result will  be disagreement, 
litigation and   eventually  an  economic   failure for both partie. 
It goe3 without  saying that  such a failure aany  times will 
nit  the licensor  very hard  because he has not only made a 
temporary  lose  of  an investment   in a foreign market,  but  he 
has also definitely   lost   a part   of his  technical  advantage 
and a good   portion  of  tht   period  of monopoly conferred on 
hi« under his   patent.  Moreover,   if   the  project  fails already 
on an  initial   «tage,   the   licenaee not  having been  able  to 
make known  or  sstabliah   the  trademark put  at  his disposal 
by the  licensor,   the   initial   marketing investments  have  al :;o 
mo:-'.-  or  le«3  gone   astray,   an"   the   licersi,r  ha3  to   .start   from 
the  beginning   with   a  new   lioer.eee. 

lhir   br  ':d   description   of   t-»- 
*••'••   ¡r   n   lief-ru:»;   agreemen :.   !>.• 
oiplc.'i   .leetr-t   VIT,/    important 
:\t"ï l   oonnee ', i < n. 

¡at i (.risrii p   between   the   p.->.r- 
1   <n   fjjroly   commerci«!   prir.~ 

• ' i- minti   also   in   the   pre- 

:-.AL   : 'liMì.hC; Ai Hi>   P\ AL  ALirKCTo     N   „ICEN 

fi m* i 'i • .spt- ve» 
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•) 

b) 

o) 

a) 

•) 

Jlîït  Vii    î  ' hereby Xt Í8 th* tft8k of the licensor to jrant to hi« licensee an exclusive manufacturing right in 
th. lic.na.e-a country or in any other place which the îi- 

IÏÎ Ííx8t nnP"ftHon "  *h" l^enaor is >o deliver machinery 
and oth.r equipment necessary for th« licensee's production. 

Fürth.rmore, hi MK *r> nu> r>t th« r<{on<«..i -* n.  , J 
»11 »„K^JIU. a  , ' 1 disposal of the licensee 
all t.chnicality involved such as drawings, methods and 
oth.r manufacturing know-how. 

ÜÜÍÍ.rí¿ *r licena?r 8hÄU «Wt experienced personnel to 
as.l.t the licensee in the training and education of the li- 
CWIM'I personnel. 

In May cases the licensor shall give advice to the licensee 
Î! 'íí*1*?? 8UltRbl« «anufacturers or raw material« nec.a.ary 
«¡Li-'.ÎÎS*?!8 8 Productlon- By coordinating hi. own pur- 
cha.e. with those of th. liens.., h. can obtain for the li- 
c.ns.e favourable prices and suitable qualities. 

lot only the production aspects are important. In the case 
of consumers' goods being widely spread ov.r the lic.ncd 
ar.a, the commercial know-how of the licensor will be of 
yr.at importano, to. tho licensee. Such commercial know-how 
includ.e marketing and other informative activity, knowledge 
a. to market covering and the distribution of the product. 

Finally, it is usual in licence agreements of this type that 
it r*.ts on the licensor to keep th. lic.ns.e continuously 
informed of the technical and/or commercial dev.lopm.nt re- 
lating to th. licenced product or method. 

It ham already been ii iicated above wht ; price a licensor 
aaaanda to ¿   L.^., pttc;.oftfe :>f goods and service, to the 
licn.ee. In th. normal case, th« lic.nsor receives a con- 
tinuous remuneration mainly in the form of current royalty 
fee. to be paid uy the licensee and being calculated on the 
lic.nsee'e invoiced sales of the product. Many tim«r a parti- 
cnlmr non-recurrent fe. i8 involved to be paid by the licen- 
... wh.n the agreement is signed. Furthermore, there is a 
guarantee for the licensor in th. form of a minimum licence 
re. obligation imposed on the licensee and preventing him 
from dropping the project or working on it to an unsatisfac- 
tory extent. In some instance, where the licensor is able to 
put a patent at the disposaI  of the license-, higher royalty 
rat.« are to be paid by the licensee,, 

It has already be*n indicated that in *,.ny cases where a pa- 
tent 1. involved, the additional obligation ie put on the 
licensee to cover H certain part of the market within a 
fixed tine limit. The motivation in this case for t*e licenaor 
to impose new obligations on tn*- license» or  tighten up the 
conditions for the licena«« i* that, whenever a new patent»« 
product is concerned, the license* can work for consideraci« 
time without being bothered by competition. Also in the cast 
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where   the   1 icone«    is  not  exclusive   for   the  licensee   but   n 
lat.es  to  a  patented   product,   the   licensee'.i   position   ;,i-i-n   : r. 
a  marketing  viewpoint   11  considered   :,o   strong   th.it   it   i;i 
reasonable   to   insert   regulations   concerning minimum   lictn'--- 
and   possibly  also  an   obligation   for   tho   I icenaee   to   rovi r   t 
certain   part   of   the  market,   finally,    in   such  casen  «.nere   ,v.e 
value  and   importance  of  the   licenced   product   in  apparent   -ine 
recognizod  by   '«11   parties,   the   license«'  being  well   able   to 
establish a  sol id market position,   the additional   regulativ 
may appear  in   the  agreement   that,   as   long as   it   is   l/i  force, 
the  licensee undertaken not   to  carry  on business  with any 
competitive  product. 

4. 

4.1 

A8PECTS ON HAHKETING 

The Heed for New Markets 

Every pharmaceutical enterprise of 3orae size and importunée 
in international trade has to plan for the future turnover of 
its producta. It has to explore and establish new markets. 
This is particularly important in a situation of increasing 
competition on the already established markets. 

4.2 Exclusivity of Licensor in a Developing Country or Area 

A« long as the competitors have the same possibility as the 
licensor to obtain an initial position in a new market, he 
•ay hesitfcte to ri9k his money in view of the uncertainty of 
the project and in view of the additional effort» required 
to meet competition. In that situation, he can be granted 
some kind of security for his investment ao well aa a further 
inciteaent to work vigorously on the project. 

In hia agreement with the Governmental licensee of the deve- 
loping country, he can be given some form of exclusivity li- 
mited in time. If on*' give¡i him m the agreement the ;;ole 
right to manufacture and :>e] 1 contraceptive!; in thr 1 icrn'.'-f ' .'• 
country during n   period of ::nr.i(> yarji, he will be able «uriri,' 
that time to establish his traoeim<rk or '.rade nam'; to identify 
hif products. In that way, he will be able to estati iah hi:, 
business on the new market before his competitors have hau a 
chance to do so, and hiu investment may yi'ld profit within 
short. 

4.3 Limited   Exclusivity   of   the   Licensor   in   a  Developing Country 
or  Area 

/.r. alternative could alüo be taken into consideration, nume 
that the Governmental authority H,¡TJB"3 the task to put the 
contraceptives *t the disposal of the pur.lic within the frv 
ol it J social welfare programme. At tre saine time the licer 
ahr¡ In   be  «iv»r,   the   right   inn   reap ino1, hi 1 i ty   to   i -¿ver   ror.e 

l.v 

portion of !,*-•* narket. 1' 
mir.t, notably th«* size ;, 
t, >• i f h i,h 1 i / « • n 'i r i i en 

a t * r.i    ' i v      i!l( '.rtt .ve    r 

•- i *   -   '       ' ''•"    / • v« riiB«n!. 

• •     f. - r • 
•.< •« : nsff, t a, 

»p..-nd i n,'  or, 
t' e   T. irk» 

. . t. i • 

a 

ar>p O f    :-• U C h 
nr.r!    ' !"*•   cor. ; 11 ^ or.r 
,    ' *• i ;   i-t-w ! n   al F-;   • 

í .    "• :    .i i - - <r : r a', 
. r.i' * • ! • * * /•'H    '. r, r ZìI/*, 

Í nr   the   1 i cenaor • :, 

^!i'^     •   f     * •,!•     pr' '! <tr t 

l  f;   .. 

par 

i u H r 
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own   marketing a/id  saleo.    If,   moreover     ih,.r 
allowed   to be mnde under   hiî   aln  nil' *  '" 
«xcludin, the cofflpetitor.s      ,r":: í'llZZ  Z^TT" 
without   s.iyin* that  he  -ill   h„   •   Í cer*ain  P^iod,   it  KOef, 

that   way he of course also   leads  th* .«,„  r  DU*lneaa ancl   lri 

«vili   De  limited because,   npdn  i«  *i.«  <•  «. 
of  the  own firm nam« 11  l*. * Î future,   the  ••tabi lahment 

na»e and house tradeaark   identify    *,;„      .- 
vity.   It should be k,B     ,- v entlre co"»«rcial  act,- 
.xci«.i*e righ     a Halt.2 ^V^ the P*Unt  ri*ht *9 « 
..   indicated*!« Îhe    !  ^ï  £. ¡Î ^""r1 °f   the >•^< 
or  product «roup, outside   the dtfinHLnTf^K  ^T^^ 
out.ide  the patent ri*ht9   and  Î! °? °f  th* cUin3  f&n 

hie  co»petitora   Therefír« thi'"ar«  freely accessible  to 
th.  kind d«ï"o«î " í'   !¿ií" ""1UBlV" narket  ^itio» of 
Just  as   important fír tL  ÏÎ    "' 1BforUnce  *° »  licnoor. 
ri«ht   i«  liîït     i0úae S"8  thf  ^ exclusave 
lic.n.or be allowed    o contìnui tir    e?clU"i¥* Flght °f the 

required to justify the  iniUaí ÍÍms ¿'W* U-  th*n  is 

iis= i:äKS: r «f-----h
c:x. 

4,4 Obligations of Licerne,. 

undertaking to coter .?• Ï" hcww shoul* *1«° bear the 
part  of  ÎÏÎ pot null .Irk^t* fri'1; "^  tiM * defin*d 

obligation,  h. ."   'iuTSr^ii Uà "iL8 *° fUlfU1  thÌS 

cancelled  bv the CoYernaenLï ? ^ree.ent     ia either 
non-exclusive agree.• 1Ce"8ee °T tr*n8f°•<»  into a 

40 Qualificati on« 0f Lie enaor 

8 ^overn»ental   licensee   are  tht following 

*i. ¿s .r .r   d 
f
n

c
n°;:rTptlrr- ""•,"- ^ •hMi«""- 

for contra«pU,; ::.•;„ ;';'-- •-* prr.t.»., 



4.6 D i vision liurkelH 

In   large count rina  with   .1   envision   i,f   the   population   in 
aeveral   separat cd  aren'     ir.   m t y  bo   advisable   for  marketing 
purposes  to. divid*>   the  »hoi« arpa  into  geographically   .im- 
parate uni tri   and  maki   s    1 i cenno  arrang'Tent   with  s   lictncor 
for   each  auch   ares.   "•• -*h   n   uiv1s*on  mitrai,   well   he  practica! 
for  both  the   licensor      id   th« Governmental   licensee.   Nottu:,.' 
prevente  the  Governmental   licensee   to   choose different   lict-n- 
aorü  for th-«?»   r.-m*,   «5    long at;  they  «re  of  the  siae  and 
competence  to   give  an  essential market   contribution  tn   trie 
licensor. 

5. JOINT  VENÏJHES   OF  LICENSORS 

It   should   be   discussed   in   this connection  whether a usual 
form of commercial cooperation  in  the   form of   a   Joint   ven- 
ture would be   acceptalle   or suitable.   Seen from  the size   oi" 
the  project  euch a joint   venture,  being a cooperation be- 
tween important   enterpriaea,  would be  suitable  per ae.  Such 
a   joint venture could  onter into an  agreement   with a Govern- 
ment agency  of   a developing country  and  would   involve a 
coordination   of vaat  resources both  in  the manufacture and 
the marketing   fields. 

Technical difficulties might, however,   arise,   as experience 
shows. Nevertheless,  it   is a fact  that   there  is  a steadily 
increasing cooperation  in  the world market between leading 
pharmaceutical   companies.   In view hereof  it   is  realistic 
to   ansune  that  also in projects for developing  countries  aa 
regards contraceptives,   some enterpriRes  would   be able  to 
establish a   joint venture   for  the  purpose. 

Would it  be  desirable  and   in  that  ca.sp  pos3ible   for UNIDO   to 
act  aa intcj aiod '• u'-y   in   th.i.s  corre c Li :u   in  order  to  initiate 
a   joint venture of im  ortant  ontcrprist j  in  the  contraceptive 
field? 

6. SUB-LICENSING   AND 3ÜB-C0NTHACTING 

When the time   limit  of  the  licensor has  expired,  and  ihr  ori- 
ginal agreement  with  him   has ceaned   t.    exist,   th« contracep- 
tive project   could "t-e  carried on by  the Government of  the 
developing country.   Such   a party would   then be   in a poult ion 
to   appear aa   licensors   to   oonijet.-nl.   manufactux1 eia,   foreign 
or   domestic,    within   the   area  or   «reas   involved.   While   in   thij 
instance   the   anicknting   and   distribution   of  contraceptives 
snail  principali;,   be   in   the   h-inne   of   the  Government  and   il» 
boo ieri,   it   mny   he   favourable   te  appoint    >ne   or   more   licence 
nmnuf/tcturerf* .    Accord i n*.,    : <      •(    .ITHMKUTI.   wi'b    unr.h   H   mHnul'a."- 
turer,   vic   • he \ !   cH 1 ver   M   c....-ta¡ ;I   quantity   o«    eon tracci, t. i \<- 
f' "its   '>f  approved   MIHCIHCC •:  and   at   a   price   t.c   be   agreed   on   to 
'-(it.-   i;rvtrn«!T!t.ft'l    I 1 'Rn.°or   ! or   \-.: •:\if r   u 1 ft r ; ta t ton.   Unci    an 
agreement,   «ill    havp   to   :rrlu;i    tri e   u.-uaf    conditions   relating 
to   riii" iraum  quintitlon   te    >>••>  inai.ufa.' tu vd,   r--ntr"i]   ul   manu- 
i'ac ! 1     ,   cii!cu!,.iii-r,:i)   t>ook~krepi n»'   et<~„   However,   in   vi«*»   o!' 
tri«-    fa'"t   t'".;»'     it       ,   :; t • 1 1      n   ia:p¡ ;• '- an '   rr.'.*_ive   for   the   Goverr- 
ui!i. . .     licensor   I"   achieve   • rw   w i... •   ¡1   possible   aintribut io-, 

if, ,    1   '"er.    •'   veraje   of   e oriti ai-eni 1 vus,   he   Eny   decide   lo   give 
to i 1. tit. -manufai" '.u: er \ .'Tm      r Lr;h*    t">   ae1 i in 



7. 

7.1 

Th!  lì!. \    ,       dsllv«r*d   '-   the Gov,rn.«nt.l   Hen*.- The  lien«,  .houlü   nRv«>   ,UQh a  rl   ht   lo      , "n   th.* 

Î«T M0'108"   that ht  *tV-  t0  th-   He—"    he   ul    r a* n2 to achieve   certain aintaua  ..i._       j ^ «Ji«*rtMin# 
certain  il.«     ulit   î     ï *  •"rk#t  ^»•r*«« «Uhm   a 

tîï lift\ol.ilU CORt'•«•'"*••  «li   ce.,,.  Thi,   ..«a,   u   ^ 

uL „Îî     >  îf fP##ly   ln hli  8Äl— «ctUit/  apart  fro« 

hi! Int ;.^%?f lnstanc#»  hts  lic.nior .houli  not put on 
fiM^iï!   fi    * "*  "  r*Ä*rd" priC" b*c*»"   tf   the project 

••nt.l licìn.òr. ° th*   lnt*"«ntion of kl. Go».rn- 

«cT TïLll l ìicmRm9m or Hcen.eee. Howar,   ü do«. 

are Í.Í? ¿?.¿ ÏÎT T th# >rinc1»" *o ba followed 

C0«CLD3IQM 

for a deïiîÎ.îi Hr.«.nt  eoul. be  the .o.t f.,^.11. on« 
di.tîiwîî**    Í COtJ"try  to tchi#" «"icient ..naf.eture, distribution and .arketin« of contraceptive. 

fÏLîîr'IL'îiÎr:' "*  th#ir wUtion- •« •«Hip!, eut th. 
ÀTÎl L  il U "«»••»•*  »uit th. epeei.1 oircu-.taac. 
¡¡tîîa?»îïi   Ì! d#V*î°Pln« 00UÄt^ i» que.tio«.  See alter- 
óme, »ill  be .entioned  below for further di.cua.ion. 

HfrrnaUvf  A.   E»eluelvf>   r1<rht9  for   the  Llyeaeor. 

ÎÎM1!!;*0' ?r ! JOint V#Btur" of »«•"»• obtain the coe^ 
îrîÎîpîïÎerîn"1;6 rífhía  t0 *«t^li-h * Paction of con- 
lililí il :.î? ; d-v,,Jofin€ coun-ry •"* "*»*'•th* «ciu.it. 
•lid ere! •ÌiÌL"'rk#t ^ di«trlb«^ «• Product, in the 
ïla!.^!    Pf T    ÎÎ" ho',v#r» thÄt •»«'»' «clu.iTe right. 
ceaee to exist after . certain period  of tiae. 

ÎÏ.ÎTrtî?t  COnditlon   f,,f*   -«''h -xclu«iv, „«ht»   »hall  b, 
1i!l  Î'0,   lC'ns?r or  li«-n»..rW «ithii.   a crrtain,   r.uoMhk 
nn?!„IÍ   ,      *oj«ire */id   r,„er a cert-i»,  defined   part  of  th» 

would   result,   in  loaS  of   the  ^elusive     ,^-.. 

A  final  and   crucial  condition eould   b-   that  the   licensor 
lariLC°¿tracept;ve8 •«»•   fcy hi» «t  «n  non-profit   prie«  U-vei 
during the   tx.e he is  enjoy in* monopoly po.ir:-n  under »h* 

•arket position within a  cer e.n  reetricter  peno4. 



7.2 

It   is   clear   that,   tin»   licensor   D.-   ! i c:t?naor:t   ne er.   all   pra'tic.   ': 
assistance   from   th"  ^ovf-nm^" tul    bodi<'ü   and   officials   in   cm v- 
inf:  through   t*"   pr.-t.iect.   It   is  alno evident   thnt   the Hovm,- 

,nent.   should   «xerciop  control   to   ensure   that   t he   licensor   í ¡ 1 •- 
fills  his   contractual   »n^i^praenta. 

However,   a  mi.tun-   of   actioriH   loth   Troia   the   aide  of   the   licen- 
sor and   iron  the   liceriee  in  a  homogenous  project may  result 
In  unnecessary  doubl«   »ork  and   misunderstand inga  as  to  what    i ;J 

to be  done   witn  a   view  to covering  the market,   with contracep- 
tives.   No   need   to   say   that   such   fallacies  might  easily result 
In  the  people   losing confidence   in   the new  product  if   they 
cannot  get   it  on   the  occasion  and   a;,  the  place   they »ere   pro- 
mised   to  have   it.   This  is,   indeed,   a most   serious aspect. 

Seen   from  a  legal,   contractual   viewpoint   it   is,   according  to 
this  kind  of ovara! 1   Licence  agreement,   purely  the  task tir.d 
obligation  of the   licensor  to  continoualy covar  the market 
with  contraceptives  of high  standards at  the   lowest price 
within a certain  tim*  fixed  in   the agreement.   If the Govern^ 
mental  licensee  and   its bodies and  officials  are engaged  in 
the marketing and  distribution  of   the contraceptives,  and  the 
project fails  in  some essential   respect,  e.g.  a sufficient 
part  of  the market   is not covered,   so that   the Governmental 
licensee   is  formally entitled   to  cancel  th*   agreement,  then   the 
licensor may claim,   rightly    r  wrongly,   that   the  failure  is 
due to  the  intervention and  actions of  the   licensee and  hia 
people.   A  dispute  may arise,   and   the object   of   the project 
to solve  a most   important social   problem would  be Jeopardized. 

Thus,   it  may be  argued  that  if  this alternative  is chosen, 
it  should  be the   sole  task and   reaponsibili+y of  th»  licenrcr 
to cover  the market  and  fulfill   the obligations  of the agree- 
ment.   However,   it  appears very essential   that,  besides of all 
other undertakings of  the agreement,   it  shall   r*ist  on  the 
licensor  to educate  and  train   the Government  personnel   to  en- 
sure  that,  when   the  eviluciiv«  period  of the  agreement has 
ended,   the Government   should  have  the i .-sources  to carry  on 
alone  the  fr---e~  «*"«•'     '<- <-:*•   th-   Mcern   •• n,nd maintain, 
deepen or even  increase the market coverage of contraceptive» 
in the country. 

Alternative B.   Joint sfforta  of   the Licensor and  the Licensee 

If  joint   efforts   of   the licensor  and   the  licensee will   be 
used,   to  distribute  and  market   cortraceptivea,   then  it   is 
necessary   that   the  agreement   re&ulatea   in    . -tail   all   practi- 
cal   aspects   of    luch   rr.operat ion.    Howevn--,   e'en   jf  a detailed 
diviMion   of  trie   various  'uask3  of     r      jii-nea   is  made,   ex- 
perience   shown   from   similar   arr rtngeroenta   in   commt-rcial   licence 
agreements   that   clanhes  of   int.« rent,  and   disputes  are aJmont 
¡nevitaoie. 

.5 A~ •-^ native  o .   Production   by   Licensor.   Iu :itr .out i on   tnd 
•Up<etinü   by   Licensee.  

-,;.otr,er   al'. •-. a it i ve   wou'io   i.      that   only   •'       pruou. L'on   of 
contraceptive!   ; i   tic   cxi tu   iv^    ta:.!-,   of   *,;•<:•   1 J <-. i;ii;a,r,   arid 
tnat   '.he   r-jgp-.'.sih.iiî,;.   ot   maritei. mg  arid   n i j t.ributing   ihf 
(iiv-durt"   wou ' :   • .. .j t   on   tho   j o verraient a!   licensee  and   lte 
t' •dien. 



- 1] - 

If they need know-how regarding teotirv«, marketing, adverti- 
sing and distribution fro« the licensor, they have to get  it 
fro« hie under a aeparate agreement. Where a sole right of 
soae length for the oontraoeptiT« producta of the licensor is 
concerned, and where he has a contractual possibility to 
build up a market without being disturbed by coapetitoro, 
he slight very wsll off ir his services t the Governmental 
lloensee free of charra» 

In view of the faot that it is nost important that the 
production and the distribution of contraceptives are closely 
coordinated to ensure a continuous flow into the narkst, both 

ïîîl*?! îv?1 E* 8*€cial «ttwition to the coordination pro- 
DIOB lft this alternative. 






