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Introduction

A significent feature of the current international economic scene
is the increasing flow of technology between nations. The transfer of
technology has been very extensive and ig rapidly inereasing among
corporations in industrialized countries, but such transfer is also
taking place between the industrial enterprises of developed and de-
veloping countries, Technological development often accompanies new
investnent opportunities in developin, countries, but the form of tech-
nology transfer that is assuming much greater significance is the

mechanism of licens inge

A careful study of the eXperiences of developing countries in
recent years shows that certain basic changes are taking place in ihe
approach of these countries towards licensing of foreign technology.
The widespread fear of foreign economic domination, which marked the
19508 and the 1960s, has diminished appreciably; the role that
foreign investment and technology can play in the industrial growth
of developing nations is now generally recognized. At the same
time, there is a definite trend towards greater economic independence,
a trend that is reflected in the increasing number of regulations
affecting the extent of foreigr investment permitted in various

industrial sectors.

Foreign Investment and In-Flow of Technology

Traditionally, the inflow of technology in developing countries

has been an integral part of direct foreign investment. Coneiderable

ca.pi'tal has been invested, lar¢ely by multi-national corporations,
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and together with this capital came a significant flow of technology
mainly in the fields of extractive industries, consumer goods, inter-
mediate products and a wide range of chemical and engineering goods.
Among the motivating factors that led to these investments were the
need for new markets to avoid tariff barriers and import restrictions,
the exploitation of new sources of raw materials and tle utilization
of low-—cost labour. Foreign corporations tended to operate through
their own branches and subgidiaries, often through their own marketing

and distribution companies,

During the last decade, however, many developing countries have
become increasingly concerned about the inherent costs of such ine-
vestments, not only in terms of outflow of profits and dividends,
but also in the form of royalties, know—how fees and payments for
goods and components imported from parent companies, This concern
Las given rise in many developing countries to a feeling that owner-
ship and cc;ntrol should rest with local nationals as far as possible,
This feeling is reflected in the growth of joint ventures with
minority foreign participation. Accordingly, there is a trend
towards a change in the form of foreign investment in these countries.
It appears that foreign investiment, in the next decade, will ine
creasingly have to be in the form of joint participation in local
industrial enterprises. Another trend with regard to foreign
investment is the greater selectivity being exercised by most de-~

veloping nations, particularly those that have achieved a higher level

of industrial development.




All these considerations may result in a percentage limitation
of foreign holdings in new projects or in a gradual reduction in the |

foreign equity holdings of existing foreign cubsidiaries.

In several developing countries such as Mexico, Iran and India,
majority foreign ownership is not normally permitted with respect to
new investments. In India, for example, there is also a 1ist of in-
dustrial projects where foreign technology would be welcome but where
no foreign capital participation is allowed. In the member countries
of the Andean Group, there is a considerable number of detailed re-
strictions on foreign investment, both new and existing. In the
Philil;pines, majority investment is allowed in certain "pioneer"
industries for approximately twenty years, within which time the
foreign inve_stmont must be cdnverted into a minority equity unless
the period is extended. Thus, the pattern for foreign investment

varies from country to country.

On this occasion it is not our intent to consider the qualitative
implications of foreign investments in’developing countries. However,
it should be emphasized that a country's ﬁolicy wi{h regé.rd: 1;0 ‘foreign‘
investment is bound to have oonsiderable impact on the manner in
whi;':h foroign techfwlog‘y will be acquired in the future. In reapect
of teohnoiogy agreements that are not linked to foreign investiment,
dovo]ppinc oountries tend tc exercise a higher degree of selectivity.

‘For these countries, it is important to define how technology and

know—how can best be acquired, absorbed and adapted to local conditions,
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In this connexion, UNIDO is making great efforts to assist de-
veloping countries in establishing the conditions and institutional
framework needed for the acquisition of foreign technology. More
specifically, UNIDO's assistance in this field is oriented towards
| the creation of a meohanism to perform both a regulatory and a pro-
motional function in the procur‘ement of foreign technology through
licensing. In this context, UNIDO has been requested to assist in a

case=by-case evaluation and scrutiny of proposed license agreements.

In all of UNIDO's technical assistance projects in this field,
a careful analysis of prevailing conditions and technological re-
quirements have to be determined in advance. The spectrum of tech-
nological requirements naturally varies greatly from country to
oountry, depending to a considerable extent on the stage and level

of industrial growth.

f Nature of Tecohnologioul Requirements in Developing Countries

The teohnologioal requirements of developing countries

gonerally involve the acquisition of compoeite or packaged technology.
In industrialigsed nations, licensing agreements between snterprises

are usually linked to the transfer of a speoific know-how which

L AT e R

assumes & high‘ level of expertise on the aide of the recipient party.

The soope and nature of technological requirements of developing

oountries demand a much wider approach that extends far beyond the




direct transfer of patented or unpatented know-how. Accordingly,
in the transfer of technology and know-how to developing countries,
various technical requirements for the establishment as well as for

the operation of industrial enterprises should be taken into acoount.

The technological requirements for manufacturing enterprises in

developing countries include some or all of the following points:

(a) Pre-investment studies including preparation ofk a detailed

project report (DPR);

('b)‘ Basic and detailed engineering including preparation of
machinery specifications, plant design, factory layout

etce.

(c) Selection of equipment, plant construction, erection and

installation of machinery and a start-up of plant;
(d) Process technology; and

(¢) Technical assistance during the post-installation period,
including training programmes and various forms' of manage-

" ment assistance.

As the industrial and technological base widens in tha developing
oountries and extends to an increasingly diversified range of manu-
facturing aotivities, the requirements for technical processes bsoome
more imrioste and varied., The inflow of teohnology then entors inmto

& more complex dimension with each sucoessive stage of industrial

growth,




tives of Technology Transfer to Developing Countries

Through a comprehensive and well-oriented approach to the

 aoquizltion of foreign technology, the developing countries can ensure

that the flow of technology is adequate to meet their basic needs

for industrialigation and can direct this flow to cover their ma jor

technological and production gaps. Moreover, they would be able to
be more seleotive, choosing technologies that are appropriate to the
needs of their economies and seeing that such technologies are

acquired at a reamonable cost and on acceptable terms and conditions,

At the same time, the degree of technological dependence of
developing countries has to be gradually reduced. Greater efforts
will have to be made towards adaptation and development of acquired
techiology as well as towards the oreation of a base for indigenous

research and development activities.

All these objectives are difficult to meet, and some of them
can be realised only after a long period of time. To attain these
goals, even partially, a co-ordinated approach must be adopted by the
govermments of the developing countries. It is the responsibility
of such governments to design a policy framework suffioiently com-
prehensive to ocover all aspects of the acquisition of foreign tech~

uolou.

Onl.y Mnly fow doveloping sations, svch as Indis and a few
- Latin m oountries have considered this ‘mabjeot in some detail
and have mw and analysed the necessary information, In most
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developing countries, the commercial considerations for the acquisition
of foreign tgchnology play only a secondary role to policy issues
relating to foreign investments or general contractual arrangements

for the establishment of individual enterprises. Nonetheless,

foreign technology as well as the mechanism through whicl ‘% is trans-
ferred are issues of sufficient significance to merit a knowledge

of the principal aspects involved,

In many instances licensing agreements in developing countries
are oonducted on an enterprise-to-enterprise basis. The prospective
licensees, who are anxious to obtain modern technology on the most
favourable terms, are more often than not quite knowledgeable about
the market and its potential, However, the cost-benefit analysis
applied by the local entrepreneur relates primarily to the economics
of a particular enterprise, and the decision to finalige An agree-
ment is usually based on the expected degree of profitability. These
considerations are essential for ‘the gsucoessful outcome of any
business venture, but from the point of view of a government of a
developing country, it is important that wider socio-economio con =

siderations be taken into account.

This leads to a degree of regulatory control so that iho ao-
quisition of a particular technology, at a given cost and under
oertain terms and conditions, is in conformity to the overall interest
of the mational economy. It is therefore necessary that the government
of & developing country sdopt a co-ordinated approach to this quest ton

4 IO that it can first identify oertain technological gaps and then

Co




formulate a policy framework within which individual technology
contracts can be negotiated. If the governments in developing
countries are to carry out this task, they must devote attention to
defining the type of institutional framework and mechanism which
would best be suited to cdeal with the various aspects of acquiring
foreign technology through licensing. It is in this field that the

assistance of UNIDO can be particularly effective.

The Institutional Mechanism for Regulatory Control

Many developing countries have established institutions along

the lines of a board of foreign investment to co-ordinate the ao-
quisition of foreign technology. In other countries, however, there
are no meparate agencies for this purpose; proposals are channelled
through 'the various ministries of government. The advantage of
having an institutional agency within the government is that foreign
proposals can receive specific attention from a body which can
gradually build up knowledge and expertise on the sudbjeot and which
can formulate a basically uniform approach. The degroe of authority
enjoyed by the institutional agency has to be considered in the oone
text of each country's situation; it could be a semi-autonomous
body with consider-ble powers and authority, or a separate executive

agency of the government, with primary advisory functions.

As already mentioned, ths role of such an agency would have to
be ptmﬁoml a8 well as regulatory. On the promotional side, the

Nlpmibility of the agenoy would be tos




(a) advise local entrepreneurs and domestic enterprises

on foreign sources ot technology;

(b) identify major technological gaps, taking into aooount
the existing manufacturing techniques or goods for

which local factor endowments are favourable;

(o) advise local entrepreneurs and domestic enterprises
on negotiations and drafting of technology contracts

and licensing agreements;

(d) serve as a clearing house for information to po-
tential lioensors and investors on opportunities for

the establishment of local enterprises.

To oarry out these functions, the agency would need a number
of teohnical and expert personnel having a detailed knowledge and an
awareness of the growth and prospecis in various industrial seotors.
The agency would have to work in close co-operation with planning

bodies in the ocountry in order to co-ordinate its activities.

One of the specific roles of the agenoy is that rela;tea. to
mé;htiou with foreign lioensors and suppliers of teohmlod.
Although the agenoy should provide advilt;ry assistance to domestic
enterprises on thess matters, it would be desirable for actual
mpttuﬂnm %o be ooul\wtod by the enterprise conocernsd and mt
by the agency because of tbe practioal difficulties 1nvolvod m =
gotiations requiring Mly technical o:mcrtin in varioul 1mmm
ssotors. The main mmutiou of a lioense agreement mﬂlh

' L




extend beyond the assessment and review of the payments involved
and include some important contractual features such as aspects of
teohnical assistance, restrictive and tie-in clauses which may be

of particular concern to the government.

Another important promotional function of the institutional
agenocy is to provide a linkage between domestic industry and foreign
industrial groups by keeping the latter informed of developments and
licensing opportunities in the country. Many developing nations
maintain investment centres in industrialized countries for the
purpose of promoting trade and investmemt in their oountries. Such
centres vould be even more useful if they were expanded to cover the
flow of technology through licensing, and to provide a feedback of
information on technological developments in the industrially advanced

ocuntries,

With regard to the regulatory function to be exercised in the
transfer of technology, the specific approval of the government or
agency should be obtained before a technology contract is finaliged,
In some ocountries, prior approval is required for the release of
foreign exchange for payments of royalties and know-how fees, In
other countries such aa thc dndean Group, legal enactments providc for
the mo:lﬂo qpprovul of mvormont being obtained before any
technology ooatuot oan be aptod upon. In a number of developing

coutrha, hmuvor, thu quution is nqlooted and little or mo
oouu-ol 1- mroiad tn thh n.u'd




mOrtant Features of Technology Agreements in Developing Countries

In countries where there are considerable limitations on
foreign exchange, the regulatory function should be exercised in
such a way as to ensure that the technology to be acquired would be
based largely on local inputs. From the developing country's point
of view, the objective is to maximize the local content of manufacture
within the shortest period of time, and in some cases this aspect
tends to be over-—emphasized. However, foreign licensors should take
into account the fact that the technology to be transferred should
preferably be related to an increase in local manufacture. On
numerous occasions, government offricials of developing countries
have expressed their concern about the unfavourable conditions they
have to meet to obtain foreign technology and about the limited
possibilities of selecting technologies that are well adapted to
their local needs and conditions. Furthermore, they are troubled
over various provisions such as restrictive and tie~in clauses re-
garding manufacture or sales that are normally incorporated in
licensing agreements; and also for the quantum of payments, A
number of developing countries have requested the advice and

assistance of UNIDO on these subjects.

Through detailed studies conducted in various developing
oountries, it has been found that a common restriction — and perhaps
the one most harmful to the economy — prohibits, limits or places

conditions upon the export of produots manufactured under a license

agreement with a foreign company. As an example, a recent study

t
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conducted by the United Nations Trade and Development Board can be

cited that gives the following information on Mexico:

One hundred and nine contracts covering the use of patents,
trademarks and unpatented know-how were examined; 104 of these
contracts contained clauses limiting exports. In 53 of these cases,
the restrictions took the form of absolute prohibition; in 13, prior
export authorization was needed from the technology supplier; 12
had a provision that exports could only be effected through a given
company; and 4 contracts had price~fixin,, provisions for exported

products.

A similar situation was found in many other developing countries

in whioh detailed studies were conducted by UNIDO.

Although it is difficult to ascertain the conditions under
whioh exports should be permitted or even to draw general guide-—
lines in this regard, we are of the cpinion that [oreign licensors
oould adopt a more liberal approach with regard to the areas where
the licensee can export his products. There may be little practioal
relevance, for instance, in insisting on obtaining exclusive export
sales rights to all countries for a sophisticetod and highly
teohnological product. A pragmatic approach in respect of providing
non-exclusive sales rights for exports should be carefully oon-

sidered, for this would greatly add to the sense of freedom of both

government authorities and licensees in developing countries.

In the tie~in clauwes commonly incorporated in many oontracts,

the licensee is required to obtain some or all supplies from the
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licensor or the licenses must undertake to buy from the licensor
certain parts and components that are listed in the agreement.
Where the licensor has reason to believe that the government of

the licensee may not permit a clausc of this nature, as in the

case of India, the.agreement ig formulated in such a way as to
prescribe the general intention, with a separate supply contract
for such items. In certain instances, the supply of particular
components and intermediate products may become necessary when such
products can be obtained only from the licensor, Although such
cases are relatively rare, we would advise the licensee that a pro-
vision should be incorporated in the agreement for the continuous
supply of these producis at least for the duration of the agree-
ment. With regard to the cost of such components and intermediate
products, it may be desirable to obtain an agreement for specific
prioes at the time the contract is signed, allowing for fluctuations

during the life of the agreement.
Furthermore, we would advise the licensee that :

(a) The Technology conuiract should include a provision
that if components and intermediates are to be
supplied by the licensor, the cost of these items
ghould be based on internationally competitive

prices and that the manner of determining such

prices should be carefully definedj
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(b) The "most favoured nation" clause should be in—
corporated in the agreement with regard to the

pricing of components and intermediate products

to be supplied by the licensor;

Where the licensor supplies bought-out components
and intermediate products, provision should be
made that the price charged to the licensee should
be the same as the price paid by the licensor,

plus reasonable handling charges;

In sub-contracting arrangements where the licensor

is the manufacturcr of components and/or inter-

mediate products, provision should be made that
the price to be charged to the licensee for such
products shall not be higher than the cost at
whioh such items are entered in the books and
aocounts of the licensor at the next stage of
production in his own plant. In such cases, the
~oost entries in the book of the licensor should be
duly certified by the company's auditors and this

should be made available to the lioensee,

Although by including the above provisions in-the agreement the
licensee may be ablo to obtain better prices for-comiponents and inter—
medistes purchased difectly from the liconsor, his‘best protection is
in obtaining eomplete inforniction on alternative sources of supply, on
international coipotitive prices and 9y, in prinocipie, aﬁoidiné-tio-in

o}anaoc when alternative sources are available,
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By and large, the question of remuneration and payments for
technology is still left to be determined by the licensor and the
liocensee. There is a need, however, to formulate oroad principles
and guidelines governing such payments. The guidelines should

touch on such subjects as:
- The basis for royalty computation;

~ The peroentage of royalty considered to be reason—
able in the vearious sectors of industry, taking
into acoount past domestic experience as well as

the expefience of other countries; and

- The relationship between technology payments and

the extent of capital holdings in an enterprise.

The conditions under which technology ie transferred vary
so greatly that a flexible approach is necessary. In respect of
the relationship between payments for technology and the extent

of foreign investment, for example, only general principles can

be laid down.




Summary

To summarise, the developing countries' past experience with
regard to technology licensing will have a definite bearing on the
future pattern of international licensing. Through careful studies
conducted by UNIDO and other UN organizatione, we have observed that
certain basic changes are taking place in the approach of develop-

ing countries to licensing of foreign technology.

Apart from the increasing awareness of the role of foreign
technology and investment, many developing countries are examining
the implications of the acquisition of foreign technology much
more thoroughly than in the past. The primary matters of concern
to the developing countries are the issues which have an affeot

on their national economy.

It is important for foreign companies interested in lioensing
their technology to be aware of the smignificance of these changes
and to understand the points of view of the developing countries.
To the extent that potential licensors are aware of suoh issues,
license agreements are not only more practioable to enter into,

but are also far easier to implement.

Although the flow of technology to developing countries can
take place on an enterprise~to-enterprise basis through various
means, it will still depend largely on the overall climate and

polioy framework for foreign investmeni, on the ome hand, and on

the nature of the technical knowledge required, on the other.
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Suoh transactions can take place through various forms of\licenaing
: a:rra.ngements with or without capital participation, but the con~

temporary trend for joint ventures in these countries represents a
;- combinationk of foreign investment and a contractuél arrangement in-

volving foreign technical know-how.

For the developing countries, a market for technology whioh is
protected by patente, trademarks or any other form of semi-—
~monopolistic control, is far from ideal. The relativoly weaker
ppgition of prospective lioensees is accentuated by ti:e composite

nature of the technology that is normally required.

In respect of the acquisition of foreign technology, the role
of the governments of the developing countries will be a determining
factor in licensing transactions in the years ahead, Most likely
institutional agencies will be created specifically to deal with
this important question. UNIDO's efforts are gearcd to assist
the developing countries in the establishment of such agencies and
to help them to obtain a balance between their regulatory and
promotional funotions. More speoifically, we think that the in-
flow of technology should be encouraged and promoted so as to
cover the gaps existing in the teohnological field in developing

countries,

The faot that selectivity is called for in respsot of the
mture and oost of such transfer should not detract from the basic
| _principle that developing oountries urgently need technologioal

k . 'faflow in various sectors of industrial'activity and that efforts




should be mede to facilitate such transactions. Furthermore, it

is important that decisions on foreign proposals be made as quickly

as possible. While it may not be advisable to allow unrestricted

technology transfer, it is essential that proposals be scrutiniged

in the shortest time.

We are convinced that the inflow of technology will play an
important role in an accelerated growth of various industrial
sectors. We recognize that the transfer of know-how and technology
through licensing will be one of the determining factors for the

industrialisation of developing countries.









