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ACREEMENTS FOR FERTILISER PROJECT
COOPERATIVE PROJECT VIEW

Fertiliser Plant construction is a creative sconomic

process. Large number of activities require formal agreements.

Broadly, such agreements cover the following major activities:

a. Procees knowhow and Engineering
b, Procursment of equipment and machinery
c. Construction st site

The contracts/agreements for supply of process knowhow and
engineering for the construction of fertiliser plant are
baseic agreements in the developing countries. In many cases
such sgresments are between the foreign company and the owner
company. The scope of the foreign consultant/contractor
includes process knowhouw, engineering, procurlment(auiutanco)
of equipment, assistance/supervision of construction and

commissioning. Such wide scope of work ia to obtain

tguerantees' from the contractor for the performence of the
plsnt ss uell as for the delivery schedule of the project.
Sslection of the consultent/contractor for this work is vitel
to the success of the project. It is necessary to properly
evaluats the proposals keeping in view the local needs, costs
end suitsble levels ef technology. It would be prudent to
ensurs that proper orgsnization is built up at early etags
of ths project for thie purpoees or outside expsrtise is
obtained. In Indie, these aspecte of work are generally per-
formed by the Owner company without the help of outeide
expertiss. The technical team prepares detailed tender
documents, evaluates the proposale, and finally enter into
negotistiona and formal agreemente. In many developing
countrise, nesd for an outaide consultant for performing

these jobs on behalf of the Owner may be necessary.

Typical

problems sncountered during thie period are indicated eub-

ssquently.

—nag- e . B - e a o - -

e VLI S @ ——— - Y
R




3.1

3.2

-2 ‘

The Contracts/Agreements for the procurement of plant aﬁd
machinery ere more specific and are well defined by the
engineering specification. The consultent companies have
developed standards/specifications for procurement of plant

and equipment and represents their accumulated knowhow,
Adherence to the gpecifications and to established procedures
is necessary. Ouner companies, by virtue of their previous
experience, mey specify additional requiremente particularly
for better materisl of construction, higher capacity of the
machines stc. Technical team of the Owner should, therefore,
scquaint themselvss of ths stendards and specifications
propoasd for ues by the consultant and indicate their oun
additional requirementa befors ths start of the procurement
sctivities., Such additional requirements may elso be necessary
bscause of ths statutory requirements of the country for
boiler regulations, electricity rules, environment stendarde
etc. Much of the misunderstanding could be eavoided by detailed
discussions on the subject at the beginning of the job.

The CQnuulfant, ehould also, therefors, acquaint himself of
such needs and take help from local enginsering concerns.

Ahotter important sepect which muat be considered during this
etage 'is the measursment systsm legslly used in the country.
For example, in USA, FPS system is used as ageinst the metric
system followed in many othsr countriss. Particularly, where
considsrebls amount of local materials ars availebls, nesd
for convsrsion to metric systsm should be pfovidod for.

The vsndor guarantsee generelly ars obteined for the material
and workmsnship. Such guerantees should be availabls to the
Owner at least during the first 12 months of operstion of ths
plant. Such period cannot be precisely defined and outer
1imit from the delivery date is also specified. In case of
imported machinsry iteme guarantees are extended to psriods
of 36 months after the delivery or 12 monthe of operation,
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whichever ie esrlier to cover expected period of transport,
srection and delayse, if any, during the construction of the
project.
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The third category of Aﬁrcementa is for 'Supply & Erection?

or 'Supply end Apply' type of sub-contracts. These are for the
tfisld work. Such sub-contracts require proper organisation

at the plant site. These contracts require sdherence to the
igtatutory' requirements, Generally, such contracts are
'Item-Rate Contracts' and provide for ‘variatione' in the
gontracted work, Procedures for messurement certificetion

and payment should be clesrly spslt-out in such contracts

to svoid difficultise of sxecution,

It has been found advisebls to provide for contingency amounts

while obtaining the approvals for the total cost of the work.
1f deleys are sncountered, difficultiee regarding payments

to the contractor could be taken care of by provision of such
approval. It ie better to select contractore with past
proven sxperience and resources to complete the work in tims.

As indiceted oarlicr.'tho basic sgreement for the fertiliser
project ie the one for the engineering servicees with the
gconsultant, generally outeide the country. These contracte
involve paymente in 'feroign' exchange and teken considerable
negotiating period, E en efter the negot iatione, the proposed
draft documente ere reviswed before spproval by the Finencing
Institutions and the concerned Govsrnment suthoritiss of the
country,. These spprovale take coneiderable time if the
Agressmente deviate from certsin sstabliehed featuree. There
sre Governing laws, place of Arbitration, Taxses, use of
indigeneous msteriale and servicee, period of spproval from

 the Government for each case where foreign exchange ie

involved etc. In thie context, this Conference will review
the experience of the developing countriss. If necessary,
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Technical Committee may be formed to develop 'guidelings'
for the Agreement which should be acceptable both to the
Consultant and to the Owner and recommend these for adoption
by the Governments and the Financing Institutions.

Experiences of contract negotiations are enumerated in briegf
and may help to arrive at satiefactory contract in short time.

INVITATION TO BID

In consultation uwith Financing Institution, prequalified
1ist of vendors wes agreed. Invitation to Bid (1TB) was
ieeued glonquith a 'draft of Agreement'. The ITB itsolf
defined the scope of work expected of the contrector in
fair detail, The coordination procedure for project
execution wae also euggested. This epecifisd number of
copies of documentation, drawings, letters and telexns,
addressea’'etc. Ths ITB alsc gave clear indication of the

Owner'e pf.f‘oronoo for the design philosophy of the fertilieer
unite covered by the Contractor,

A nd C Negotiation

The bid analysia was carried out in Two=Step procedure. The
technical bide were svaluatsd as well ee the conditions in
the unpriced commercial bide wers reviswed snd snelyaad,

The contractors' represantatives ware csllesd only aftar
such technicel analysie and review of the unpriced bid.
Thees discussions with fo'ir contractore could be completed
within 15«20 days because of the preparatory wor k by the Owner,
Eveluation procedure was also developed which reduced time
and ‘effordt in company bids. After receipt of the clarifice-
tions and the adjustment of the price on a stipulated date,.
the commercial tenders were opened. It was possible to come
to e final conclusion almoet within next day of opening of
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the commercial tenders. In other case, the choice bas !
to be made betwsen the most experienced end lowest offer. | ‘%
Further clarificetions wers obtained even though the valuse l
tion could be completed within e very short time and final !
decision arrived at. It is, therefore, stressed that it is

possible to arrive fast to the final choice, provided ade- 5
quate care is taken to draft the Inuitation to Bid in cleer |
terms, end scientific methods sdopted for evaluation, It

mey be mentioned at this stage that the desire to obtain

maximum technical data from the competing firms sometimos

lengthens thie procese of final eelection., If the technical f
staff themselvee are well experienced and capeble of recog-

niefng the inherent technical sdvantages of the bid, eerly 1
appraieal of the bids can be ensured. !

The system of weightage factors wes applied for making the
preliminary technical selection. Theas factors covered iteme
euch as experience, process and snginsering, local partici-
pstion in the engineering, procurement in ths country as well
@8 in other countries, project management esystem, conetruction
eupervision, estimated capital cost of the Plant based on

the proposed scheme. Such analysis, even though subjactivo;
helped to arrive at a proper analysia of the bids and the
relative suitability of the contractor,

g;!r; Agreement

Ae indicetsd earlier, the propoesd draft sgresment wae
atteched with the Invitation to Bid. The bidders pointed out
the clauses which wers not acceptable to them ae per the
draft. ODiecuseions were held on thoee pointe end modified
drafte were made during the negotiatione. It, therefors,
becams eesy tb agrae to a final agreement with the selected
party(ies) within a very ehort period, Such agresmente
would have to follow certain pattern prevalent in the indie
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vidual country. Howsver, there are number of clesuses of the
Agresment which can be stendardised on an international basie.
The basic articles like(a) Scops of Work of the Contractor,
(b) Obligations of the Ouner, (c) Price, (d) Terms of Psyment,
(s) Changes in work, (f) Peyment procedure, (g) Completion
time and the Guarantees, (h) Performence Guarentees would

vary for each Agreement.
useful to dsvelop 'etandard guidelinee'’ particularly for

(a) terme of peyment, (b) Varistions, (c) guarsntees hoth

for delivery period and the performencs. These ars
(operative' Articles in the Agresments. Thie Conference would
well suggest the minimum that muet bs specified. It would

be also possible for us to slaborate the provisions which

are insisted by the devsloping countries but are of little

However, even here it would be

consequence to the performance of the work by the Consultant.

The Artitles such ae (a) Patent Liability, (b) Rssignment,

(¢) Indemnity, (d) Force Majeure, (s) Terminetion of the
Contwect, (f) Arbitration, (g) Governing Lawe, (h) Miec.
Provieione etc. are common. These Articles are ussful only
un event of dis~-agresment bestween the parties. -They sre
provided to mest the smergsncy eituations, It is, hsceeczary
that the ‘interests of both the Ouner 2s well as ths Consultant
ere takean caredf. It ie suggeeted thet tha work alresdy done
on this eubject should be reviewed snd @ format developed

by UNIDO for guidsnce snd edopticn.

ﬂ;gg;;lgggggg Pzoblems

Under Indisn scene we have somewhat peculiar protlems rolated
to such Agrasments and consumed considerable tims. Thry cores

s, Tax Problem
b.. Number of Agresmente to link the totsl liabilities,

s. Jox Problem

Tax lsws of the country are subject to change. fFor
long periods, incoms accrusd on the work andpayments
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made outside the country wsre not subject to locel
income taxes on Corporations. The agreements, there~
fore, required to be drafted cerefully so that the
provisions ensure clear distinction between the work
done outside and payments made outside as against
work inside the country. Income~tax lisbilities
ariss for the work done and income earned in India.
However these tax laus are being simplified and tax
liabilitiee can now be calculsted without much
difficulty., It may eleo be noted that income-tax ’
ie olso leviable on the ‘personel'incomes. The ;
varioue countrise hevs bilateral agreements for ) !
exemption of double income-tax on individual income. ;
Theee and other legel matters complicate the '
iesuee and make the finalisation of the Agresmente

@ legal and long affeir. Claear underetanding of the
tax lawe of the country of the work would, thorororo,
meke negotiations proco-d at a feet pace.

b. Number of Contracts invol :

As indicated above, bacauss of the tax etructure, it
becomss necessary to enter into two or more distinct
agreemente for carrying out the total job, At the
same time to ensure that the guerantese by the fo;oign
Coneultant, are aveileble by linking the Agreemente.
It would be bettar if we could develop a suitable
eimplified form of Agresment. The internat ional
engineering compen iest by their very expsrience have
adequate knowledgs in thie field and ehould suggest
auitabla safs guards.

P P ]

Pglllglggrx Agreement

After genersel agreement is rasched and draft agreement are
rasdy for eignatures, 'preliminary sgreement' can be signed
by the parties to initiate actions on particularly on long
dalivery iteme. A small portion of money ie to be committed
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for thie purpoes pending spproval from ®inancing bodies and
the Government. 1Initiel process engineering and procurement
of long delivery items can be initiated. The project
exscution period cen be reduced. We would recommend serious
consideration of this approach if it is anticipated that
long periods would slapee between agreement by the parties
and making effective the agresment thsn reachsd.

In conclusion, it mey be said thet successful project depends
upon the clear undsrestanding of ths scops of work involved
and the payments due therefor. The contractor should not be
subjected to the chaging lawe of the local Government. At
the same time, the contractor should bear legal liability

for the profits earned from work in the country. It is

poseible that financiel liability of the contractor could be
borne by the Owner, but ths Contractor hae to eubmit to
the 'legal liebility' of the local country. Further,

knowledgeable Ouner with careful pre-planning and

knowledge of the work involved can reduce the period required
for reaching agreement and aleo the areas of conflict during
exscution. The result of a harmonius agreement would be a
Job, the reeulte of which both ths Owner end the Conaultant
would bs proud of,









