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SUMMARY OF PROBLEMS

Each contract betusen a purchaser and & contracter possesses
several factors of general neture beeidee epecific items
resulting from the technical proposal submitted by the con-
tractor. The following items of general nature ere selected
from a specific oontract:

1.1 GCENERAL NATURE:
.11 Definitions

For working out a cleer contrect usuelly soms technical
terms are defined ae 8,.9.:

"The Plant" means the main and side-plents and offsites
facilities as specified in the Proposal to be construce
ted on the Site by the Contractor.

"Equipment" means all machinery, equipment, materiels
and other items to be incorporated into the Plant in
order for the Plant to be built in sccordance with %ihs
Contract,

"Contractor's Equipment" means machinery, tools, tackle
and stores brought on to the Site by the Contractor or
by any sub-Contrector or Supplier for the construction
of the FPlant but not for permanent incorporeation therein.

"The Process Licensors" means any third persons from whom
the Contractor mey obtain process technology information
or any licence of any letter patent.

"The Work" means the duties, responsibilities and obliga-
Eiono to be performed by the Contractor pursuant to the
ontraot. '

"Contrect ‘Price" maens the remuneration to thz Crptrzetne,
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.1.2 $Scope of the Contract

1.1.3

The Contractor shall for the remuneration provided in
contract cacry out the Work and provide services and
equipment in strict compliance with the Contreact.

The Purchaser shell perform the Purchaser's obligationa
under the Contract in strict compliance vith the Contract
and provide the suppliee and services which together with
the work are necessary for the completion of the Plant

in accordance with the Contract.

Effective Date of the Contragt

The Contract shall enter into force on the date on which
sll of the following conditions sre fulfilled:

= Signature of the Contract by the Contractor
and the Purchaser.

- Receipt by the Contractor of the Down Peyment.

- Opening of the first letter of credit in favour
' of the Contractor.

or's c n
Senerel Responsibility
The Contractor shall eupply the sezvices of managere,
engineers, deaignora,.draughtsmun,:ccounflntu, buvers,

inspectors, sxpeditores and other peraone required for
the performance of the work.,

Mansgemont Services
The Contrector will provide the management ssrvicas Fir

the general and edministrative functione and nrojact
engineering specified in the Proprasl.

'y

The Contractor shall prévidu the anginaéring anc arocmos
deeign for the Plant as especified in the Proposai,
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The Contractor shall be responsible dr the supply
of the Equipment ex~works, first fill of catalysts,
resins, and oils in accordance with the Technical
Specifiications given in the Proposal.

n ion

The Contsector shall be responeible for the construction
of the Plant on the Site.

Sudl Enginsering and Foundations

The Contractor shall be responsible for the design and
construction of the foundations for the Plant end the
buildings defined in the tecnnical epecificaticnas of +he
Proposal. |

Qxl!igﬂ;.lﬂﬂ.ﬂﬂiﬂﬂ!ﬂ&l
The Coﬁtractor shall be reeponsible for the preperation
end eupply of the drawings, plans and other dooumante
except for as built drawings showing modificaticns
incorporated at site in accordance with the Contractors
standerd procedure as required by the Contrsct, and
will include:

= - Adequate epecificatione of equipment required

for the Plant indicating specifications of
materials of construction. '

= Technicel charts for pumps, and larpe-eizs mc*.2s
as far ae the same are made aveilaui- ™ %2
suppliere of the Equipment.
= Inetrumentation and electrical drawings.
«  Process Diegrems.
‘"= . General arrangament cre.ir)s.
- Copies of certified drawinr: ol eny Jaulpr -t
suppbied by ths Contractor, sjurchaser a4 etanisrps

itomes from sub-contractors and acoreoriet:
bulletine relating thereto.
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. = Tan copies of the sstz 2% oporating manualas for
the Plant, These manuels shall be supplizd 2%
least six monthe bef:re the dsts for commiasioning
ectivities of the Plant,

- Copies of the liast of recommended operstional :para'

parts for the Equipmant for two years,

= During the progress o/ tiia work the Contractor
shall supply tn the Purchzger such copies of his
drawings, specification:s and manualz ze siatnar!
in the Proposal whic: Porms part of ths e ntract,

The Contractor may subegontrect the exesution of any
part of the work,

Eupghaser's Oblicatiens
Sits

Frse access to the Site shsll be afPorded to the Contractor
by ths Purchaser in reasonable time for performance o
the work.

Access to and free availability of the Si%te shali bw
exclusive to the Contrector, Sub-Contractors and cupctiiers.

In ths exsocution of the work, no person other then th»
employess of the Contractor ant of Suppliers or Sub=Con=
tractors shall be sllowed eccese to the Sita, exz3: % with
the prior written permission of the Purchaser, anc th-
Contractor shall afford faciiitisz tc inepect *i:i: ''=nb
and carry out necesseary surveys, manrurimcnts b
investigating at all times to the Purchaser and s dto
representatives and other euthoriss-' =?7icials,

Plapt Operation
The Purchaser shall provi.: > .=’ .2lels arnd & <.~
number of trained opersticg i~' i %.-an3s , “rescs

for the commissioning activitios and stert up 2f t-e o .ag,

1 I vt o el o) ab o AR o
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The Purchaser shall make paymant in acooriance uith the
provisions of the lontract and shall promptly counter-
sign through ita Authorised Signatory all sertificates
prepared by the Contractor in accordance with the
provisione of the Contract,

+ 4 P &

The Purchaser shall obtain eall licences and permits
- neceseary to import tha Equipment and Contractot's
Equipment to construct the Plant on the Site and toe

Te-export Contractor'e Equipment.

The Purcheeer shall ensure that veseels bringirg the
Equipment or Contractor's Equipment to a Port will
‘receivs proprity in that Port, | '

Assietance with Wogk Permits

The Purchassr ehall obtein for the Contrector work p-ruise
and visae from ths appropriate suthorities for all
contractors, Sub-Contractors and Suppliers personrel
needed by the Contractor for the Werk,

| .
The Purchaeer shall be responsibls for all sustsms dutice

or import texee which may be payeble in recpect -7 %he
importations of the Equipment.

1.1.% Iszms of Payment
The Contraot-Price shall be paid ee follos(as en uxem.i.;

- By & payment of 7 1,7% of tii: Jamirest ol o
the signaturs cf the Zarirra4s(nowun . ofh)e

- By payments peid in acocr ‘za3z wdsh L oszour
sphedule s.g. sack of sev: =l mndic, -

- ey
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- 98% of the Contract prics to bs paid within
30 deys of the date of Mschanicel Completion
of the Plant,

"= 100% to be paid within 30 deys of the dats of the
Plant Acceptance Certificate. ,

1.1.6, QI!!“Q. in ant:act Wogk

The Purchassr shaell heve the right to requeet in writing
changes or edditions to the dssign, drawings, materials
and equipment within the gsneral scops of the Contract.

The Contractor shell comply with such requests by ths
Purchaser if in its judgment, such changes or additicne
would not jeopardiss fulfilment of ths Contractor's cbli=~
gations under ths Contract. If in the Contractor'e judg-
msnt fulfilment cf any of these obligaticne under the
Contract would be jeoparcised as a result of these
@odificationa the Contractor shall not be required tc maks
such ohanges or additions, unless its oun obligations are
modified in consequence.

For -all such chenges or additicns, the Contractor shell
submit promptly in writing to the Purcahser the estimets
of the costs and channes tc the programme on ths basis of
which the Contract Prics and Contract Psriod shall be
edjusted, together with details cf all veriations required
to be made to any of the Contractor's cbligaticns undsr
the Contrect, Thereafter, the Purchaser and the Ccntractor
shall agree in writing on the cheanges or additions, in
sach instence, and on the rsletive terms of payment

and on any variation arising therefrom tc any of the
Contrector's cbligations.

Ths Purcheser shell bs responsible for the cost of prepa.
ration of the estimatee for the changse or sdditionse, if
such changss or additions are not subsegquently incorporatsd
into the Contract. | ' ‘



It ie agreed that no chenges or additions shall be put
into effect and that no work shall be performed, nor
equipment or materials supplied as a result of such
changes or additions, until agreement in'writing hae
been reached between the Contractor and ths Purchaser
on eny mocdification to the Contractor's obligations
under the Contract,

1.17.7 Grantd f L s an f Informat

!
i
s
'
]

n r n

By virtue of the Contract and so long as the Purcheser |
shall not be indefault under the terms of the Contract,
the Contractor grants to the Purchaser fully paid up,
non-exclusive rights and licences to use in the Plant

€ll processes and Know-How owned by the Contractor end
incorporated in the Plant under the Contract, as wsll

88 Fully paid up, non-exclusive rights and licencss

urder all patents applied for, provisional patents,
patents issued and patents controiled by the Contrac;cr
¢"d incorporated in the Plant supoliecd under tra
Contract, provided that such righte and licences ars usged
only 4in respect of the Plant.

U238 of Technical Information

The Purchaser agrees not to use the technical information,
drawings, or any other data contained therein, supplied
by the Contractor under the Contrect, for the design or
construction of any other Plant without the prior wriiten
consent of the Contractor. The Purchaser shell not

disclose, without the Contractor's prior uritten conzent,
any technicel date of the Plant or of processes employad
therein to persons other than his oun regula: employees,

The Purchaser shall use its best endeavours to prevent.

its employees from making euch disclosures tn third parties,
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1.1.8

wese

It is agrsed that this Article of the Contract ehall not
be interprsted toj prevent such reasonable inepection of
operations of the Plant by peréonl sngaged in the sale

or repeir of equipment as are gnerally considered nece=-
serry in connection with the repeir end meintenance of
the Plant.,

Mechan 1l Completio nd Accse

As soon as eny Unit or eny part thareof is, in the opinion
of ths Contractor, complste, except in minor respects
which do not affect the operation or safety of the Unit,
the Contractor thall after giving not less then ten

days written notice to the Purchasers conduct the
mechanicel tests, Upon the successful completion of
mechenicel tests for @ Unit the Contrector shall submit
end the Purchaser shall eign e Mechanicel Complation
Certificate for that Unit.

If any part of a Unit fails to pess & mechanicel teat

ths Contractor shall submit and the Purchaser shall sign

e Mecherical Completion Certificate for the remaindsr of
the Unit, and the Contractor shall meke such adjustment=

es he deems necessary to enable that part to pass the
mechanical tests, Upon completion of the said sdjustments

ths mechenical tests shall be rspeatsd.

Upon esucceseful complstion of the repsated tests tha
Contractor shall submit, end the Purchaser shall sign &
Mechanical Complstion Certificete for that part of the
Unit not previously certified.

The dete of Mechanicel Completion of the Plant shell occur
on the dete of the issue of the last Mechanical Completion
Certificate for the last part of the lsst Unit. .
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Neither of the partiss shall aesign the Contract or any
pert of the Contract or any shere or interest thersin

without the prior written consent of the other. Thie

consent shall not be denied without good reason., The
Contractor may sub=-oonirsct the sxecution of one or more
parta of the Work.

Appiicubis Lay
On similer imporience se clear definitions of the tschnical
terme is the applicable lew.

Each Contract neede the indicstion of the law scoording
to whioch it shall be governed and construed,

Antezeretetion

The Contract oonteins sll the texms and conditions agreed
to by the parties and no representetion,. .promise o>
undertaking made or given by either of ths perties prior
to the date of execution of ths Contract shall be of any
forse or effect unless the s2ame 19 contained in the
Contract, No smendment of the terms or conditions of
the Contract shall be of any force or effeot unless made
in wiiting and eigned by both parties or by their duly
suthorissd representatives. '

MAGNITUDE OF RISKS, FINANCIAL LOSSES INCURRED

A good contract hss to oonsider the magnitude of risks
during sll phases of dooign and erection of a chemicel
plant,

Out of a apiuific contract the following items sre sarving
the purchaser to control the rinkl and to bo proteoted
sgainet financial loases.



1.2.1

1.2,2

1.2.3

" a1l

Guarantess for Performance

The Contractor guaranteed that:when operated in accordance
with the Contractor's instructions and within the specifi-
cetions listed in the .proposal, the Units will achieve

the output and performance specified in the Proposal,

~In the event that eny of the Units fail to achieve the

performance guarantees eas specified by 10% or lesa, the
Contrector mey et its option:

- pay to the Purcheser liquidated damages calculated
at o certain rate for each 1% by which the capacity
of ths Plant feils to meet the guaranteed
performance

or

- underteke at his own expense euch redesign or re~
enginsering as may bs neceseary to snable that
Plant Units to meet the performance guarantess.

Care of the vorks

In the svent of ahy loss or damags to the Equipment,

to eny part of the works, such loss or damage occure
before the date of the Acceptance Certificate, the
Contrector shall remedy or caues to be remedied such loss3

1]

or damage.
Insurance |
The Purcheser shall take out in the Joint names of the
Contractor end the Ownert

-~ A Contrsctors All-Risk policy insuring the Wnarks
and the Contractors Equipment against all risks
 other than euch of the excepted risks as cannot
customarily be insured againet.

- A policy of merine insurance containing Institute
Cargo Clauses (all risks) including War, Strike,
Riots and Civil Commotion Clauses on all equipment

. to be shipped under the Contract, and '



1.2.4

L

- A policy of trehsit and on-site insurancs covering
all risks normally insured ageinst until eccepteance
of the Plant by the Purchaser in accordance with the
provisions of the Contract.

- A policy in respect of the liapbility of the
Purchaser and the Contractors as employers, in
respect to or in consequence of any accident to
or any injury to any workmen in the employment of
the Purchaser, the Contractor or an, supplier or
Sub-Contractor, -

Such policies shall be for full rsplacement value, and
effects with an Insurer or Insurers and carrying on

business.

The Contractor shall indemnify and keep indemnified the
Purchaser against sll lossses and claime gerising from
injury to eny person or damege to property, including
eny property of the Purchaser not being part cf the
Plsnt, which may bs caused by ths 'n.gliglnca of the
Contractor during the performence of this Contract,

Lontrgciors Default

1f the Contractor shall fail to execute the work with

dus diligence and expedition or shall commit eny breach
of eny condition of ths Contract entitling the Purchaser
to rescind the Contract the Purchaser mey give the
Contractor thrity days notice in writing to make good that -
failure, hogioct or brsach. Should the Contractor fail
to comply with the notice for any breach capable of bsing
mads good within that time or otherwise within such time
as may reasonably be nscessary for meking it good then
the Purchassr sheall have the liberty to terminats the
Contract forthwith, by giving notics to the Contractor,

With the abovs omentioned specific itsms of ¢ contract ths Purchaser

is protected against several risk , = Further the Purchaser can -
messure poeeibls financial losses by sveluating the coets of the
whole plant as well ss by a cost enalyeis eovo‘rinc specificelly ali
steps of ths erection, ' '




2, CASE STUOY OF DISPUTES

in October 1962 a "Licence Agreement” for KNOW-HOW and
ENGINEERING for e new LD=-Polyethylene-=plant has been concluded
between two companies producing LD=-Polyethylene since many
yeers under the assumption that a common ownership plant will
be constructed in the future.

Both companies were in possession of patente in the fleld of
high=-prsssure LD,Polyethylsne: One in USA, the other ir Francas,
Both wers intersstsd to use the patents nf the other by sonclu=-
ding e respectivs "crose-licence-agreement”,

Besides the patents unpatented Know-How end Engineering under
the titls "Technice. Information®, concerning the production
of LD-Polyethylene in the possession of both companies was
included in this licence-egreement.

Contrect Clausee of importance of thie centrect of October
1962 were the following:

| Secrecy
| It was egreed thet the technical informations are kept secrat

and confidential for the duration of the contrect end within
a period of five years after ite termination,

The provisions of thie secrecy cleuss ehall not apply to any
of the following:

« Technical information, which ie bsfore or after the
time of its dieclosure to the Licensee, ite employees,
representetives, or agente, @ part of the pubiic domein
or otherwise by a third party.
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- Technical informaticn, which the Licenees can shou,
wae in its possession at the time of itse disclosure
to the Licensees by the Licensor and ues not scquired
either directly or indirectly from the Licensor.

« Technical informatior, which the Lincensee can show,
was received by its sfter the time of its disclosure
by the Licensor, but from a third perty who did not
raquire the rscipient to hold it in escrecy oOr
conf idence and who did not scquire it, dirsotly or
indirectly from the Licensor, its employeess, 8gsnts ;
or rcpruuntativoc. "

Suazantess . : ;
The licences are bassed on pltlnti or technical information.
Cach partner sccepte the validity of the patente of ths

partner as well e ite rights on the poesession of the
communication technicel informations. '

In the following the pro ject for the common plant between the
US snd French company has been cancelled because of merket
conditioriu in Europe. =~ The exchange cf technology hovever
was going on betueen the tuwo companies until July Ist, 1964
when @ ngarmination-agresment’ uee ooncludsd, With thie
terminetion it was agreed to hold the technical informstion
and KNOW-HOW secrst and confidential until July Iat, 1969,

In 1965 the US Compsny wae informed that the other partner
entered intoi.s licence ~ agresment with @ third perty relating
to tha manufacture, uee and sale of high-prsssure L.D.polyathylens.

The corresepondence between the two companies indicatos in
November 1967 thet the US - company acoused the other of ths
violation of the ssorecy sgresment, '

Ae the other party cppoeed and did not copfirm the violaticn,
the erbitration under the rulee of the "Interneational Chambez

of Commerce® wae reques ted.
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LASC STUOY OF ARDITRATION

The ibovo mentioned requeet at the Arbitration Court of ICC
ae of December 1967 included "ths statement of the case" with
all technical details and the "request for relisf".

With the "gtatement of the case" of the Claimant the cir-

cumetances of the request were outlined:

"The Cleimant indicated to license and discloss to the
Defendent ell technicel information which he was free to
discloee including euch technical informaticn as the
Claimant might develop st any time during the term of the
agreement. The defendant wes free to use suoh technical.
informetion and patente for the manufacture, use and sale
of high pressure polyethylene in France.

The Defendent licensed the Claiment to use in the USA
Technicel information and US=-patente and patsnts applics-
tions releting to high preesure L.D. polysthylens production
which the Defendant owned and was free to discloes.

Striot obligations of secrecy and confidentiality wsre
impoesd on the parties during the term of the agreement
and for five yeare following ite termination with reepect
to the technical informetion dieclosed thersunder.

After the indicaticn of certain epecific technical infcrma-
tion it wae etated that his information is not in the public
domain, wee not 4in pceseseion of the Defendant at the time

it was received from the Claimant and the Claimant believes,
wae not received by the Defendant from a third party -
subsequent to the dieclosure by the Claimant to the Defendant.

AR s s B e e A At e i e & S - B TN NS Ave t OB S otamns: o e W
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The Claimant has been informed that the Defendant contracted
in 1965 with a third company to supply them with technical
informetion to construst and operate e plant for the pro-
duction of high=pressure-l.D-Polyethylena. |

The Claiment believes thst the parfcrmahca of the contract
of the Dafendant with the third Company has and will continue
to result in unlawful cdisslosure of substantial technical
~ information relating v high-pressure-piiyethylens production,
This viclatee the Seorevy Clause of the Agreement between
< the Cleimant and the Defendant. | . ;

The Claimant has p-rformnd.all of the terms and oconditione
of the sgrsement on its part to be performed”. |

following determingtions and orant the follouing relisf.

With this the arbitrators were ragquested to make the | ! 5
- Determine the extent of the violetion of secracy. l
|
|

= Investigate tha disclosure of tlohnibul information
until July Ist, 1969,

= To eccount for end to pay all profits and asarnings arising |
from @ht disclosure of technicel information., {

. -« The Claimant be auarded the damagee it substained as a
‘¢ reeult of the in proper disclosure of its tsohniocal
information.

« That the arbitrestors award euch other end furthur'rnliof
as thsy may deem just and proper. -

Ae ion P slo served

« The Secrecy~clause of the licence-agreemant of Dotobar 1962:

P¥equirement of secrecy for the extended tnchnicel
informetion and Know=How for 5 years after tis termination".

= Article 4 of the termination-agreemert of Decamber, 1964

"All disputes arieing in connsction with contrant shall
be Pinally eettled by the rules of arbitration of ICC in
Peris and the appliocation of French Law". .
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In February, 1968 ths Defendent answersd to the Claimant
with a Counter-claim,

The proceedings at the Arbitration Court went on with
several uwritten statementes as well as documents annexsd
thereto of the parties. A hearing uith witnesses took place
in Parie st the Arbiiration Court of ICC in December, 1969,
As no settlement of the diespute by emicable arrangement was
poesihle at this time the cleimant proposed 1970 the
nomination of & tachnical expert.

) " This proposal waa accepted and specific instructions have
been worked out for the expert by the Arbitration Court.
- Due to therules of the proceedings and the enormous volume
of techniczal informetions four expert stetements were
necessary until at the end of 1975 the dispute wee settled
by the definitive eawdrd of the Arbitration court.

Il. MODEL FORMULATION OF CONTRACT CLAUSES FROM A LEGAL POINT OF VIEW

For recommendation some exemples of Contrcot Clauses of importance
from practical contracts are given:

1. sacrecy Agreements
' The purchaser will consider the "Contract Know~How" and
the "Contract Technical Aseietarce” ae secrst and oanfiden-
tial and to be used only in his territory. He will not

communicate them to & third party without previous wuritten
suthorization from the Contractor. '

In case of tranefer of the rights and obligations reesulting
from thie contract from the purcheeer to a subsidiary over
vhich he hse directly or indirectly more than s0% control,
the purcheaser must keep the "Contract KHoWaHow" secret from
other stockholders of the subsidiary.
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Before communicating any informations, drawings or specifi-
oetione to any suppliers of material or equipment, the
"purchessr" will obtein Prom theae suppliere and turnovsr

to the contractor - en erforceable contract in favor of the
contrector - ecocording t3 which this information will be ,
kept secret and confidential by the suppliers and their

employees and will not be used in eny wey except for the

ocontract and equipment supplied to the Purchaser.

Ths puroheacer will take 211 measures in his power to ensure
that all its employees to whom "Contract Know=Houw" hes been
communiceted will respect ths purohaser's obligations to

A the coniractor.

2. Pstent end licencs protsotlon and/or indemnities - i

Ths purchaser may not file any patent relating to the ‘
"oontracte=know=hou" in his country or in foreign countries
without the provious written consent of the contractor,

The purchaser will refrain from contesting directly or
through intermedisries, the contreotor's rights pertaining
.to the "contrast~Know=Hou".

3. §80p9 cf werk chgngge

The rights and obligatione resulting from the oontract mey
1 not disposed of by one of the parties without the previous
) written egreement of the other party except if one of the

partiss.trensfers or seeigns the totelity of its business

intersss, | |

¢.  Eszee Maloure

Neither party mey be ussd Por damagee or other indemnities

in cess of feilurs to fulfill ths obligaticne for which

it ie responsibls eaccording to his contract i this failura

ie caussd by an act of God or comparable circumetances, '

such es civil war, strike, labor disputas, decision or
_2uling by Governmsnt Orgenizations, firs, sxplosion, rlood;

llrthduako or other similar ciroumstanoes bsyond the parties

control,



. Howsver sll ths sums owed to the contractor according to .
the present contract will have to be paid without delay
and all the obligatione remaining in effect will have to
be fulfilled es soon as it i3 legally possible to do so
after the end of the above state of affairs. '

.5. §g§§;£gg'o£ disputas

All dieputes aris;ng in connection with the prezent contract
shell be finally settled under the Rulee of Conciliation
end Arbitration of the Intarnationel Chamber of Commarce
by one or more erbitrators sppointed in =occordence with
v eaid rulss,

B U

III.ARBITRATION PROCEDURES !

In the following @ synopsis of general rules of Institutional
Arbitration in Internationsl Trade is given,

. Saquest for Arbitration |
If alparty wishes to spply the Arbitration procescings the

request has to be prssented at the secretarict of ths Arhie
tration Court.,

The date, when the request is reoceived at tha sscretariat
% of the Arbitration Court shell be deemed to be tha caote of
commencement of the Arbitration prococedings,

‘The Request for arbitration ehall contain:

= Name, description, addresces of the partics.
« Title of the claim

-~ Agresments betueen the pariies, specificelly ti~ ' , 1
arbitration-agreement and all dooumentation :»o |
information as will serve clearly to setablizh tha
circumetsnces of the cass.

- Indications in regard to the arbitrators ond thel
choice. :

The eecretariat of the Arbitration Court shal. avnd.to sha

Defendant a copy of the Request and the documantics annexed for
hies answer, : |
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2.  Ansyer to the Request #
The Defendant shall answer within 30 days efter the
rocobtibn of the request on the proposal made concerning
the number of the arbitrators and their choice, At the
same time he should submit his answer to the request with

the relevant documents, Exceptionally the Defendant can
ask Por an exteneion of time for answering the request.

The application must, however, include the Defsndants :
commente on the proposals made with regerd to the number of A
erbitrators and their choice and also, where appropriatse,
the nomination of an arbitrator,

A copy of the ansuer, possible with documente annered th"m
is eubmitted to the Claimant, .

3.  Sounter-Clain
In case the Defendant wishes to prepare a Counter~Claim u
it has to be submitted with the above mentioned ansuer,

The Claimant can asnswer to the Counter~Claim uwithin thirty
i ~days after its delivery.

‘. p ‘ 7. . '
. » n
All pleadinge and uritten etatements {:r the perties
ae well as of all documents annexed thereto copise have

to be eubmitted, cne for esach party, one for sach srbitrator
end ons for the secretariat,

B S b

All information from the escretarist and the srbitrator i
have to bs handed over by receipt or eent by registered 4
mail, | . :

Notificetions or communicatione are considered heving takan g
place on the day they have been received or should have bsen - 7
received after properly despatching by the party or its "
representant,.
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IP the partise have agreed to submit to arbitration they
shall be deemed thereby to have submitted to the arbitration
rules.,

If one of the parties refuses to take part in the arbitration
proceedings they take place despite such refusal or failure,

If one of the parties raiees one or more pleas concerning
the exietence or the validity of the sgresment to srbitrats,
the Arbitration Court may decide that the arbitration shall
procesd. In thie case the Arbitratcr hae to decide on hie
own competence. B '

With the reesrvation of esnother agreement the plea of
nullity or not existence of the contract is not followed

by the incompstence of the arbitrator, if he states the
validity of the arbitration-agresment. Even in cese of not
existence or nullity of the agreement he is compstent

to decide on the legal relations of the parties and to judne
on their olaims and plees.

Before the File is transmitted to the arbitrator and excep-

‘tionelly efter this the perties are free to request any

interim or conservatory measures at an ordinary court uithout
to offend against their binding arbitretion sgreement and
without prejudice to the pouer of the arbitrator,

Isprms of reference of the srbitretor et ICC

. Before proceeding with the preparation of the ceso the
srbitrator shall draw-up & document defining hie Terme of
B8eference, based on the documentation or.in the presenca
of the parties and in the light of their most recent
submieeione,
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It shall contli:n the following:

‘= Names and deecription of the parties,

- Vlluablu addresses of the partiea during the proceadings.
- A tummnry of the respective claims.

-~ Definition of the issues to be determined,

- Neme, profession and address of the arbitrator,

- The place of arbitration,

- Details in regard tn the applicable procedural rules
and the power confsrred to the arbitrator to act as an
emlable compositeur.

= All other indications which are nacuaary to make the
arbitral award enforcsable in law or may be regarded as
helpful by the arbitrator.

The above mentioned document shall be signed by the partiss
and the arbitraetor, Within tuwo menths of the date, when
the file hes been tranemitted to him, the erbitrator shal)
eend the signed document to the Arbitration Court,

This time-limit cen, by requect of the arbitrator, excep-

- tiomally be extended by the Arbitration Court,

Should one of the parties refuse to take pert in the _
drawing-up of this document or to sign it the Arbitration
Court ehell take such action as is neceseary for ite approval,
In that cese thia party gets a time=limit to eign ths
document. On expiry of that time-limit the erbitration
continuss and the award shall be made.

The parties shell be fres to determine the spplicable lauw,
If they give no indications in this regard the arbitrator

decides on the law,

The nbitutor ehall assume the power of an amiable
CGompositeur if both parties authorize him. In all ceses
the arbitrator ehall take account of the provisionu of the

contract and the relevant trade ueages.
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Before signing a partial or the definitive award the
arbitrator shell submit it in draftform to the Arbitration
Court. No awerd ahall be signed until it has been approved
by the Arbitration Court s to its form,

RECOMMENDATIONS:

. Linipizing the Cost of Arpitretion

The costs of arbitration uohaiut of fees and sxpsnsas Porg'

- Arbitrators (Judges)
"= Technical experts

« Legel councellors

~ Administration

Following one stestemsnt of the expert the treatmsnt of

i¢ involves normelly ssversl monthe as respective answering
itut.montu of the councellore of the two parties have to be
prepared and discussed before & decieion can be made. The

respective costs ere high.

Therefore it is euggeeted to shorten the staotemente and thu
minutsd dabates. Instead of thrse arbitrators the matter
can bs sattled with 1 arbitrator.

2. Study of Local Laus
Considering the fsct that the contract ie made by s legal
ecounocellor of the respective country it ie suggested to

‘study the spplicabla law and to discuss sll clsuses with s
councallor in ordsr to evaluste all po:oibln'oohonqu-ncte.

of it, .

Local lawe are often sntirely different in verious courtrieo
based on the ocrigin of their legislstion(Roman law, Common
law, Law of naturs etc.). ' -
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Before concluding a contract the purchaser should securs
assistance of a legal councellor in order to havs legal
essistance ready in case of future disputes.

How to avoid Arbitration

At the ICC Court of Arbitration exist Facilities for cpticral

Congiliation of disputes:

"Any business disputee of an internationel character may be
the subjeot of a request for settlement by amicable arrange- ;
ment through the medium of the Administrative Commission for .

Conciliation eetablished at the ICC. | | j

.Thu request for concilistion shall conaist of a stetement

of the osse and shall be accompanied by copies of relevant
Papers and documente se well se by the deposit for the
expenses incurred,

Upon receipt of any such request, the Seoretary Genaral of
the ICC ehall inform the other party and shall invite him

‘to socept en attempt et conciliation. In that event the

other party submits to the Conciliatiun Committee & statament
of the casee in writing with copies of relevant papers and
submitting a depoeit for the expenses incurred.

After having examined the case end having heard the partios
if poseible, the Conciliation Committee shall submit forme

Qf settlement to the parties.

Should s settlement not result, the parties shall be at liberty

“to refer their dispute to arbitration or to bring an actisn at
law eshould they ec deeirs, unlese they sro bound by an exLitra-

tion clause”.

A good oontract and a good conertctor ie the bc-t means Lo
tvoid arbitration. '
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