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dngrodychion

As introductory words it should be emphasized thet the
spplying of the various contractual forms to be deelt with

in this peper does not depend only upon their theoretical
sdventsges and disadvantages, but on the entire economic-
finencing-investing system of the country involved. Even

the most appropriate form considered tuitabia for s certein
contract might feil if some importunt features of the overall
investing system were not in accordance with the requiremsnts
of the selacted type of contrect. Thess reflsctions are

mede to convince my honoursble audisnce sbout the great
importence of thinking over ths whole epohisticated system i
of "inveestment-financing contrecting"” before taking the
decision 8s to the contrect form on exscuting an investment
tesk.

p stment Investigations

Specificetians, £gtm| of reference, feasibility studies

It is still the subject of heated debate in various countries
whether to precede the sending out of inquiries by having
feseibility studies made in order to facilitate the working

out of more eccurate and carefully drnwn'up inquiries.
Experience shows that inquiries which wers not sufficiently
thought over befors submitting them to the bidders nsed so

much clerification end further explanations betwsen ths biddsra
oen one side and the buyer on the other, that éimo would be
rolling by without beginning the design work.

Experiences induce one to reslize thet feesibility studiss
sre 8 substantiel meens to examins from meny points of view
' 8on idea concarning the technologicsl development of a
factory, or the crestion of entirely new industrisl brenches

or specific products thereof. Oue to the high capitel costs
of wuch invoutmonts, o "multi-stuged" procedure in the
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prepsrstory phesess is strongly recommended. Multi-staged
procedure meane the placing of an order for @ feesibility
study ts the beginning of ® completely new project. Such
s dacision of the customer proves correct at a later date
in heving seved time and even money A lot of examples
could be enumerated of the practice in the last two decade
for heving had to suffer significant losses on time and
procursment prices beceues of having unduroctimutad the
rols end importance of praliminery etudise and feseibility

studiss.
2.2 fou f feesibili dies

The firet question is to whom the inquiry for & fessibility
study should be sent snd how meny biddere shsll be invited.
The snsusr depends upon the complexity of ths project in

mind. Gensrally, it should bs sufficient to invite one or
two biddere to hsve the study worksd out. |

Some fundamental development progremmes in many countrise
were finelly eleborsted end pushed ahesd of having exsmined
the suggestions snd budgetinge of fsesibility etudise.

It should generelly be remarked here thet feasibility

studies are not, of couree, dlmighty msdicaments and

solution keye to judge whether & certsin development

plen shall be exscutsd or dropped, but they repressent
sssentiel suxilieries to finel decisions provided the
fundemsntel dats had bsen cerefully collectad, evaluataed

end eubmitted to the Bidder. The necessary date ehall
thersfors be selected and put forwerd to ths Bidder in-s very
cereful menner, otherwise the "resulte" to be obtained

from the studies might bscoms deceiving end unuseble.

2.3  Sslsctien of Diddere | | | |
The next step aftar having obtained the studies is the
elaboretion of ths inquiry to P'® sent to Contract -enginesring |




B w4 A A e Lo araane e, L e T

-3-

bidders. The circle of Bidisrs is naturelly broesder than
thet of the feasibility study makers. The selection of the
competing companies must be :n accordence with two opposed
points of views, namely the competition muet be & resl one
to ensure the most fFavourable contractusl conditions for the
8uver on one hand, and or the other hend inviting too many
bidders must be avsided beca.se of wasting time by long=-
issting nagotiations, The n.ober of bidders must be to
encouiagu 8 haealtry canpetitinm but by no more.

The 2innti0n emecges far the Juyer wunich compenies shell be
amyited to pid. The mesan considerations in thie respsct mey
be the fFallowings

- P ginide:r snall haye cpbtopriatc experience in .
des Lyrang anng ergireering, supplying or menufacturing
and comnissioning of the carticular type of plent he
is going to offer with spacial regerd to its capecity
desired by the Buyeasr

- If the bidder i@ not ouner of the process in
auestion, 231y licensce of the sems, he still has
to posazess » good deal o>f experience in
setablishing such plant: and the pertinent rsferencs
list must be put et the J.sposal of the Buyer;

- If the Buyer wishes to purchese ths whole plent from
the same Bidder/Supplist/, €.g. on lump sum besis,
the. majority of the Bidders will ba very likely one
of the well known enginescing companiss. When
thoosing these compenius/as Bidders/ the Buyer should
think ovar which kind of experience end background
cen bs considered as more important for him, i.e.,
those concerning the procass-technology or the
manufecturing skilfulness of the different typee of
nquipmont amd npparatus, UOn the present world mearket of
contractors there ere sngineering companiee whose
beckground/e.g. ouner/ is tepresented by one of the
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renowned manufecturing companiss of chemical praducto,
i.u. the process experience ie preveiling.

On the other hand there ere enginsering compeanies

whose technical reliabllxty is meinly in the mechinery
fisld bacause they bolonq to an equipment manufacturing
group. Theee two points of view must be properly
coneidered, end actions accordingly taken.

‘. - Apert from procees relisbility and - in generel terme -
profeseional relisbility, end well proved references {
of the Bidder to be chosen, their finsncisl background '
must also be explored before inviting them to bid.

- With regard to encouraging the competition it hes to
be considered whether only the existing ﬁxrfaront
processes should be called for, or the same process
shsll be offered by more then one bidde:.

~ The sbove mentioned features are some of the many implicetions
" to be teken into mccount when making tha very Firgt steps for a
large investment project.

Dlponding on the time-schedule of the Buyer, necessary

; srrangemente should be made to visit some of the reference
plente of the biddere, sither before starting the serious

: nsgotistions with those who seem to hsve the best chances,
or during the diecussions. The nunere of thess refersncs
plants are generally reedy to acquuint the Buyer with the
history of the plant technology and familiarize him with
the resulte achieved by the Bidder during the commissioning
of the plent. The informetion might be of grestest

~ importance for the Buyer in judging the Bidder.

3.0 _Rifferent Types of Contrects
3.1 Identification of "lump sum”", "turn-key" "pe-

imbureablae", m»tc., contra g;; —
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When drafting the inquiry for s process plant the Buyer
has to decide the gensrel character of the offer to ba

- elaboreted by the different bidders and the contract type

to be concluded respectively. With this in view the Buyer
ehall indicate his intention in the inquiry. In the last
yesre @ number of national end internationel institutions
undertook the taek to work out the mein fesatures of the
contract types. Among thesse it should be mentioned the
so-celled Red Book in the United Kingdom which is & model
form of contrect conditions for process plents suitable
for lump sum contracts. Another hendbook, also published
in U.K., called Green Book, suitabls for process plants on
reimbursable contracte mey 2also be recommendsd. Age
mentioned above, there were 8lso other inetitutions which
vorked out the different types of contracts to be used

in the businese life of their reepective countries.

The following will outline the major difference betwean
lump-sum snd reimbursable contracts. /Bettery limite
supply or turn-key beasis/

- ] act

In the freme-work of 8 lymp-sum contract the contractor

has to carry out his contractual obligatione, specified
clesrly in the contract, in return for e W,
All conditions of the contrect, including ths technicel

snd the commercisl onee, must be agresed upon before signeture
end the price of ell servicee to be carrisd out by the
Centractor heve £o be fixed regerdlees of the coste which
will actuelly ba incurred by the Contrsctor.

It is understandeble that the Contrector, to svoid
unpredicteble losses, faulte, etc., must include e good
deal of contingenciee in his price. The inclusion of the
contingencies reflecte certein rieks for the Contractor in
sstimeting coste that may erise during the exscution of the
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Contract. These risks might result in final lossss or
Bwalfboe pealil, ov even in losing the job if somaons in
the competition .s lees cautious or more optimiatic /l
"bolder gambler"/ end gives up some of the contingencies,
thus being able to go down with the price when negotiating
the contract.

The "lump-aum" price means for the Buysr not taking the
risk of having cost nverruns, at all; but on the other
hang the Buyercannot benefit from ssvings.

Lump-sum contracts usre commonly edopted in meny

 developing countr.es just to have the assurence that

the besic coste will not incresse eventually. This

point of view is particularly important in ceses of

tig investments like the sstablishment of e petrochemical
complex or alikse.

Inter alim thie peper will drew sttention to tha fect

~that the Lump eum price has its drewbacks for the Buysr

irrsspective of the fundamentsl advantages mentioned afore.
i nyract

Unlike under the “lgng-agm" contract, under a reimbursable
contract the Contractor supplies sll the goods end aervicea
88 specified; ths Contractor, however, is reimbursed for

8ll his costa regardiess even for errore committed by him.
It goes without saying, that, under & reimburesble contrect,
the Contractor is not compslled to include sny contingencies
in hia price. Tharefore tha final coets to be borne by

the Buyer should bs lowsr than in tha cese of lump-sum
contracts.

Iuzn-key congrect

The "turn-key" contract represente s specisl case of the
lump-aum type. It may be considersd ss ® complex lump-sum
contract, in which the contrasctor assumss the responsibility
not only for designing, and supply of the equipment and the
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gusrentee for performence, but he himeslf is also
executing the civil engineering worke end ths ersction
worke st the stte and therefors he cen be held
responsible for ths totsl tims-pariod of construction
until successful start-up and acceptencs of the plant
by the Buyer.

In "turn-key" ceses the Buyer plecese the responsibility
of the Contrector for the whole plent sree required by
"the letter / usually sn undeveloped sits or sgricultursl
lend/ end within the boundery of the arse the Contractor
has the full right to act et hie own descretion, until

the teking over of the plant by the Buyer.

Lump-sum contracts which were concluded by eome of the
more edvenced dovllcpihg countries in the past cennot be
coneidered es "turn-key" onss, beceuss the Buyer sssumed
eleo 8 lot of tasks he was able to clrry.out when
estsblishing the plant. In most cases civil engineering
is conducted by the Buyer who obteained the respective
bessic design dete submitted by the Contractor. The
Contrector normally undertakes the ersction works as
well which includee the technical supervision of the
experts by the Contrector. Oue to the specisl circumstances
cresated by the distribution of the responeibilitiee betwsen
the two partise 8s described, the Contrector could not be
_held responeible for the totel time echedule of the
gontrect but only for certain phases of the over-all
pro ject schedule, like ths delivery detgs for technicsl
documents, equipment snd apparestuses, 8s well ss for
the commieeioning period, with the exception of the
duretion of esrection works et site. Thie lettsr period
ie frequently the cause for difficultiss in establiehing
¢ relisble time-schedule for the wholo investment period,
'prior to eigning the contract.
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Ae referred to sbove, with eny type of non-turn-key

contrects the Contractor is not responsible for the

length of the erection works st site; however, if - '
correctly stipulated by the contract he will be fully

responsible for the commissioning period reackoned from

the snd of the arection works. The importance of the

cleuse "reckoned from the end of the srection works"

cennot be overemphasized, beceuse this cleves if

incorrectly formuleted will be the apple of discord

petussn the Buyer and Contractor in this form of lump-sum . f
contrscts. Ths spprosching of the snd of the erection :
worke geve meny times the signal to both parties to i
initiste an "ersction- journal wvar", to improve the "legel" |
position of each of them in @ future suit by showering

the other Party with written reproaches, "certifying"
their omissions. |

Anyway, it is not essy to define the "end of ths
erection works" in ®n clear cut way. It needs the spirit
of collaborastion between the Parties cvan'whsn their
interests ars opposed, sspeciglly in the lsst round of
the construction at site. The opposing interestes are
cherscterized by the fact that the Buyer intends to begin
production on the plant ss soon s ponliblo/ sven if, or
. just becsuee he is responeible for heving dragged out the
time during ® long period/whersas ths Contractor wente to
be sure of the success i.s. to demonstrate the guerenteed
performence of the plant within the contractuslly
prascribed period failing which he is herd hit by .
finsncial consequences. As the construction period of
the plant does not jeopcrdize his time-limit liebility
under the contrect, it is in the intsrest of the Contractor
to delay or withhold the signeture of the releveant minutes _
certifying the "end of the erection works" se long @s possible.
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Tha conflict betwesn both of the contracting partiis

in respect of the cruciel problem of the end of thr ersction
muet sand can be lessened by mutual efforts, particuiazly
by clear dafinition of essentiel operations to be executsc
in order to complete the construction at site. This
definition cen be given either within the framework of
the contract or, what mey appear as a more equitable
recommendation in the lest phase of the erection works
the list of cruciel operations to be carried out should
be set up. Further additional agreement should be
reached in which the parties deride to consider the
eraction works '"8s concluded under the contract" if the
works listed have been cerried out.

The foregoing is focussing upon only one important issue !
in the context of @ usual lump-sum contrict. The roason |
for smphaeizing it was to exemplify the tension which

occcurs s 8 result of ths oppused interests of the

contracting perties in the fremework of a lump-sum contract.

The problem does not sppeer as such under @& "turn-key"

gontract becsuse of @ lack of a strong interdependence in

that cese between the two perties in comparison with the

usual lump-sum jobs.

The quastion whethsr to conclude @ turn-key contract or
to rest setisfied with eny other form of a lump-3um
purchses dspsnde upon the following main circumstances:

- svailebility of skilled labour for civil engineering
and arection works;

- lack of sdequetely quelified local enginesring
compenises end subcontrectors for construction and
srection of plants;

- progremming of the investment project, particulerly
in cesss when Bidders offer sspecially favourabls
time-schedules for turn-key jobs,
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It is evident that in cese the necessary labour is not
availeble, or insufficient, the balance of payments is not
pressing and the Bidder was able to offer a very favourebls
time-schedule end the tendency of the product price level
looks well, thu turn-key purchase can be recommended,
otherwiee other forms of purchase shell have preferencs.

Ths reimbursable contracts might have different forms. The
main forms are:

- coet plus & percentage fse; f
- cost plus 2 fixed fes; | '
- terget/sharsd over-run/; ' i
- guarentsed meximum.

The type "cost plus & percentage fee" ie wholly rsimburseabls,
the others involve, to some extent, reimbursement to the
Contractor of the coete he actuslly incurs. Thsee forms
except fcr the firet one, 2re combination between the

lump sum and reimbursable forme.

The question arises, under which circumstances should the
Buysr decide whether to purchasse under s wholly lump sum
contract or to select ons or another form of thess
combineations of reimburseble end lump-sum contracts.

It is not eesy to give en eppropriately gensralizsd

enswsr to thie quesiion, because it dspends upon meny

things snd therefore no genersl formule to be used for

every cass sxiste. In gensrel terms, there are meny
countries in thie world which have mors or leea similar
difficultiss to overcome when establishing nsw induetrisl
bresnchee and rsconstructing their existing but obnolnin
production lines. Beyond this, the leck of hard currancy

is also, sccording to my knowledge, @ feirly widsspread
"illness”" in our tims which justifiee soms strict regulastions
for sevings of foreign exchengs. - '
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Advantagoa of Lump Sum Contracts

Lump sum purchases may bs'prefarred in the following
ceses: and for the following reesons:

in some countriss there are rules governing
investment, financing, budgeting of projects, etc.
Under these rules the investor has to submit to

the authorities - emong othsrs - sconomic efficiency
estimetes, including the ceiling costs on hard
currenciss, end it is the lump sum /firm/ system
thet meets best the requirements of this rule.

whén creating quite new brenches of the industry,
like petrochemicsl fsctoriss, synthetic fibre
plents,etc., procsss considerstions and the
sometimes compliceted mechsnicel problems involved
ﬁcy leed to decisions in fevour of lump sum /
complete/ purchases.

in order to decresse internsl orgsnizstional problems,
end to kesp reeponsibility in one hend, it may seem
much more favoursble to vest with & signel Supplier,
the Contrect, with ss much responsibility se

possible end thus evoid concluding a lot of sub-
contrescts independsnt of esch othor.

the lump sum bid offsrs the pouoibility of much more
impertial evalustion of the competing quotatione end
therefore thie kind of the competition can bu bstter
utilized for the intqroot of the Buyer.

These edvantages should be taken into account when giving
preference to lump eum purchasss, certain dinldvontngon
howsver lhould not be disregarded.

Due to the fact that a lot of years had slapsed since

the signature of the first lump sum contrscte concerning

big chemicel inveetments in verious countries, the general
features of the execution of thess contrects may be assessed

end revieved.
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Tha lump sum purchasa is @ relatively expensive form for
the Customer beceuse of the contengencies of riaks,
incldding thet of price escalation. 0On the other hand the
hard competition, especielly in the last roumd of the
negotietions may leed to lowering the quoted price by the

 Bidders, but there is sometimes no benefit for the Buyer

from these concessions, which may result in supply of
squipment of low quality and application of less coatly
materiels thet in the long run mey prove unsuiteble.
Reprsesing of the finel price quotetion end the subsequant
unfavoureble impact of the quality of some squipment
supplied, point to & general feature of this kind of
contrectuel relstionship, nemely the divergent intsrests
of Contractor end Buysr. In an esrlier patt of this
papsr the opposed Interests of the contractual pertiss
regerding the arection works were pointed out. Ths
divargency of the interests, however is evident slso

in many other aress covered by the mutusl contractusl
obligatione of the Saller and Buyer.

The ldvlntagni end disedvanteges have to be ccrorﬁlly
conaidered before decisions sre tekan.

f for R

" As cencerne reimbursable or esmi-reimbureable eentrléel.

this form sppsere recommendebls in the following mein cases:

- the extension of exiating plente on the besie of o
wsll-astablishad proved procass, i.a., the know-how
ie slreedy availuble;

- the construction of e new fectory, according, .
' howsver, to the aveilsble knouw-how;

- in some ceese when Contrectore refuse to supply
the plent on lump sun beeise owing to too grest
risks Por him; '
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- thers is @& fairly wsll equipped enginsering
. organizetion sxisting in the country which ie
adequately qualified to undertake project
- management, subcontracting, equipment procuremsnt
and relsted services. | |

Ths epplicetion of the reimbursable typss of contract is

Justified in all ceses in which the Buyer feels himself

strong enough to act as the prime contractor or to ‘

purchase the squipment at hie responsibility with ths

essistencs of an outsids Contractor, the latter bsing ‘ *'
the supplier mersly of the know-hou and/or of eoms key ;
eQuipment respectively, - i

ang;; prepazation and timing
Inquirigs and specifications

The lump sum purchass needs a careful prsparstion. Ths
inquiries must be very exact, covering all importent
sspscts of the cess, othsrwise the Buysr will hevs
unpleasant eurprise in respect of loss of time. An

inquiry which is not cersfully worked out, cannot be

the firm besis of the bids, the biddere srs obliged

to put 3 lot of further qQusstione, they must clsrify meny
thinge bsfors sending out thsir firm offsr. Thsee Querisse
teke much time snd ths sccidsntelly incorrect answsrs

might lead to offsrs bsing mis judged and the finsl dscieione
of the Buyer could therefore be wrong. Attention should |

be paid to ths fsct thst ths objsctive comperison of the

competing of fsrs is difficult snough in process plant
ceses. The more correct snd comprshensivs the inquiry

is, tha lees is the denger of gestting Uncohplrablo and ...
divergent bide. (Considerabls time ssving msy ba expectsd.,
Speciel referencs must be mede to the gchanges of the
2pecificetions during the nsgotistions ss compered with

-
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ths original inquiry. It is sesy to advise, howsver,
difficult to follow it, that the Buyer shall, ese much as
possible, avoid making changes on previous/original/ |
specifications, particulerly substential ones. This ie
@ real danger of wasting much time by & renewal of the
diséunliona,'oxpecting new offers, etc, Regerdless of
this precaution, the Buyer is sometimes forced to change
his mind in the course of the negotietions owing to

some eubstential reesons end in such ceses of couree he
ahell not hesitate to do so, because the later he makes
it, the graver are the consequences.

Preliminary bids

So far the signiTicance of preliminary offers was not
mentioned in this psper. Theae sre an important meens
to svuid superfluous coets to the Bidder st & stage
when the final concept of the project has not yet shaped
up. .In'cortlin ceses the feasibility study may be
replaced by @& preliminary offer which enables thes

Buysr to obtein the necessary approvel to continue with
his idees,

n ation to to 3 cted C b an

The Buyer eshould indicate hie intention regarding the
types of contrect in hie ingquiry sent to the Bidders.

Perticular attention be drawn to the outetanding im-
portance of the propsr end exact epecification of the
inquiry. The following examines the cass when the
Buyer/Contractor/ on lump sum basia.

teness of the

The ecope of ‘delivery shall be indicated by the
"battery limit", prefersbly by e plot plan annexasd to
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ths bid and later to the contract, as well, to svoid
eny misunderstanding. An sxtreordinarily important

provision of the contract is the engagemsnt of the |
Contrector to be responsible for the complstensss of
the plent within the battery limit. This engagement
meens the following:

- "Should, during the erection and commiseioning
‘works, become obvious that something is missing
which would be necessary to assure the proper
.operation of the plent, in full complience with
ths provisions under the contract end those
particuler items of equipment, or bulk materisl,
or spere parts, etc., are not exactly prescribed
in an itemized form as included in the scope of.
delivery of the Buyer, the Contractor hes to cers
for it, within the lump sum price under the
contrect."

Ths inquiry must clearly indicete ths ecope of delivery

of the contractor and the exclusions thereof. The. list of
sxclusions is an importent chapter of the inquiry. The
more extensive is thie list, the essisr cen be negotisted
‘the contract. The list of exclusions msy contain, among
others, the following items, in case of @ lump-sum purchase:

« Civil engineering works
- Steam gensration and power station

« Trensformsr and switch geer for electric power
supply (substantial)

- Underground piping, sewage systeme,
- Cooling water towers,

When drewing up the inquiry, the Buysr should especially
pey attention to the poesibly neceessry additional units,
like devices or processes to protect the snvironment,
trsatment of sswege-water, snslytical lesborstories for
quality control of the product end/or by-products snd/er
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the intsrmediery products,etc, Regerding thsse
circumstences, it is recommended thst the Buyer make
references to thess in the inquiry end ask for the

.esparation of thess items in the bid.

Breskdown of the price guotation

The inquiry should require a detailsd breakdown of the
price from the Bidders. The breakdown should contain,
in eny cese, the followingt

. = . engineering fes, including thet of the know=how

- licence fse

- price of equipment, bulk materisls,stc., poesibly
sccording to the respective units of the plant

- deily allowence for the expatristes of the Biddlrl
according to their speciel cetegory.

- Price of any other services for which provisions
srs made in turn-key contracts as: civil
engineering worke end materials, erection of the
plant,etc.

Specification of product quality end specific
congumption figures

The Buysr is not generally in the poeition to indicets
sccuretely in ths inquiry all the peramesters of the
product quality. Moreover it ie not in his interest
to do so.

He should merely refer to the capacity of the plant
required and give some figurul'cunolrning the product
quslity, like "sdmiesible impurities”. The Bidder ehall
prssent the exsct figures and submit them in hie bid
in order to cnubli the Buyer to compsre those with
psremetere offsrsd by the competitors. Howsver, figures
relsting to ths epecific consumption of rew meterisls
end utilities should be ssked for. Thees figuree might
be " dcciniv- with rsgerd the production cost comparison,
Disttnction should be made bltwnnn "gusranteed" lnd
"expected"” consumption.
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Site gelection and climatic conditions

The inquiry should specify exactly the most important figures
relating to the locel conditions/baeic deeign data/ es to
seismic deta, climatic conditions,/preveiling wind directione/,
the quelity of the soil; it should also be indicated

whsther the new plant will be esteblished st an undeveloped
site/grass-rocts conditions/or will be atteched to en

existing plent.
Specification of rau materials/feedetocks/end utilities

- end their syeilebility at site !
"The quality of feedstock shall accurately be specifisd in

the inquiry end later on, in the contract as well. i
Paremeters of svailable utilities shall be indicetsd in S
the inquiry and in the contrect. Among these, pressure

and tempereture of svailable steem end process-weter and

cooling water with indication of the ambient aummer &nd

winter temperature of the air, date on electric pover

supply,etc., should be given. Data on infreastructure,

maintenance Fecilities, =vzilebility of accommodetion for
sxpatriate staff end local labouc, description of means
of transportation,etc., should also be provided.

Finsncing of the contrsct cen be srrenged in & number of
different ways. Some of thess ere as follows: | |

- the contract stipulates cash payment conditions,
"whereas the Contractor ie psid for his searvices
undar the contrlcf by 8 first class benk having
s credit agreement cen bes preceded by governmentel
financial conventions. '

- ths sstablishment of the pllnt will be baased on
® joint venture agreement with the Contractor

~ ths contrsct will be linked with 8 product buy-back
deal, ss payment for the services for the Contractor, o 1
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which implies provision of crsdit fecilities for
the Buyer.

The payment conditions, @s a metter of fact, depend upon
the financiel situetion of the Buyer, the prevailing rules
in his country, the credit rules in the country of the
fontractor,etc. |

Peyhent in cesh should be given preference, whenever

poseible. The contractual peymsnt conditions ere mostly

linked with e beank gusrentse for performance/psrformance i
bond/issusd by the bank of the contractors. Tha bond ’
ususlly amounts to & certain percentage of the total ;
contractual price and could be used by unilateral decision i
of .the Buyer if the Contractor did not fulfil his

obligations under the Contract/e.g., non-fulfilment of

the psrformance guarentees or other specific items of

the contract/.

For working out clearly defined specificetions for the

bidders, it appesrs necessary to consider required or scceptable
financing schemes for the project in advance. However, |

the bidders should be asked to submit contrect price

of fere under cash payment conditione. This recommendation
should be also followed when requssting preliminary

tschnicel end prics offers.

Price offers that are not based on idsntisl payment

" goenditione csnnot be eveluated and compered propofly.

Psyment conditions which teke into account Vinlncing
echemes for the whole project have to bs egreed upon
after heving evaluated the technicel offsrs and brought
them to & compereble scope of eupplies and services.

Eyslystion of the Bids

boforo evalueting and comparing ﬁho compsting bide, it
is indispensable to adjust the technical specificetions
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to meke them comperable. The amendsd epscifications
heve to cover the same scops of delivery end servicee. .

All elements of the bid will have to bs anelyzed from
the espect, whether they represent factually the seme
scope of delivery or not. If there ere differences-

and thil.i! mostly the cese - the Buyer must apply an
ngquelizing estimation" which is preceded by clarifying
discussions with the Bidders in order to explors thes
scope of delivery sctuelly covered by the bid. The
clearer ie the definition of the scope of delivery in the
inQUiry, the less time is needed for the evaluastion, es
alreedy referred to in the preceding chapters,

Proper eveluation of bids is one of ths moet important
pheses of the precontracting procedures. This work

should only be carried out by highly qualified and
experienced engineers and economists, Quite frequently
offers have some weak points, either whsn the Contreactor
is reluctant to strictly follow instructions leid douwn by
the buyef in the inquiry (specification for bidding), or
if Suppliers sre not sure sbout the scope of work and
prices for items connected with subcontrecting. Ths
Contractor may not hsve hed enough time to go into detsils,
or he may have based eections of his offer on sstimstes
only, insteed of preliminary snginesring of sactions

which he is gohg to supply for the first time. Preperation
of an extensive offer is & costly exercise for eany
contrsctor, since there are almost no cases whers even
highly experisncad contrectors may be in 8 position to
repset previous tender spacificdtionc or adjust those by
incorporation of opucificctioni of items contracted for
‘other clients. Those who are assigned to svalusts the
bids should be awers, @s well, of the Buysrs cepsbility to
operste and maintain the oquipmpnt which is baing offsrsd.
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The list of exclusions must cerefully be checked by

coneidering whether works for which the Buyer will be
responsible cen be carried out timely end eccording to
the contractor's requirements.

Also, evelustors have to co-ordineate the specifications
provided by the Contractor with specifications and
parameters for Sections, which will be given for execution
to other external contractors. This mainly concerns
offsite facilities, external steem, uwater and electric
power supply and any other ttems that distinctly were
excluded from the scope of deliveries.

With lerge projects it eppeers, therefore indispenssbls
for the Buyer to have & preliminary design/engineering
lsyout for the whole complex ready before svaluating the bids.

If the Buyer's steff hes no experisnce or may only
inadequately be quelified to evaluate the bids and to
diecues technicael deteils with the Contractor and
representatives of the licensor, consultents should be
hired to do the work. However, in any such caese external
consultents should not be left alons, to act as the sole
representative of the Buyer.

Without having essigned @ proper project manogumoﬁt team,

“the Buyer cen hardly expect to have full control over

precontrscting and contracting procedures. When evaluation
of bids, selection of the Contractor and project management
ie being sub-contrected to a consultsncy compeny the Buyer
mey never be sure thet his intsrest is rightly respected
and represented. Coneultsnts holding internationsl etatus
mey be assked to provide the Buyer with unbisssed advice, but

even in this case 8 strong managemant team should be established

for both project menagement and exscution snd preparation of
the key-etsff who is going to operate the plents.




7.0 verantes clauses " | |

7.1 The Contra 'e and r's A

The inquiry invites the Bidders to indicate the figures they

| 8re ready to guarantge Provided certain Preconditions arg
secured or fulfilled. The contract shal} Precisely stipulate-
all required guarantee valyes the non-fulfilment of which
may have financial ang other contractual COnsequences. Data
to bs communicated to the Contractor acoording to the foregoing
Peragraphs dealing with 8pecifications for bidding/site
conditions, feedstock, laboyr stc./ are the most importent
preconditions for which the Buyer ie responaible and in case !
of non-fulfilment the Buyer Will heve to beer the financial
Goneequences.

If the freame-work of o lump sum contract the Contractor is !
Perticulerly e8ger to insist on the 8ccomplishment of the
Preconditions, otherwise he considere himeelf as relsased

from some of his engagements under the contract,

'Th- guerantee clausgs constitute in integral part of the

lump sum contract with all their Penalty and other fFinancia}
'nnd lagal espects including the bank guarantee to be issyed
by the benk of the Contractor as join 8nd esveral guaran L.
The Buyer should be cafoful &nd not exeggerate the number of
Parameters to bg guarantesd by the Contractor, to avoid
incrsasing in a supsrfluous manner the riske of the latter,
and Consequently, en escaleation of the prics. Th'-ﬁlﬂﬂﬂiﬁ!&

experte are tluays inclined to heve mora and more figures

Vill surely concede thet this is a frequently encountered
lttitudl./ '

7.2 Procedure for liquidated damnglo snd lrbitfltion, and
n ]

Tha so-rall)ad "oanction" ayatem of a ¢untnnnh, ho L witbhoge
N lump sum one or or the reimburcable type, diroctly affects
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the price position of the Contractor. The contractor
considers the penalty clauses of the contract as certain
risks for him with financial consequences unless he mests
his angagomenta under the contreact. |

In meny countriss it has becoms a gensral rule ta demend

penalties from the Contrector in cese of nmon-fulfilment of

- his delivery obligeations regerding technical documents,
in due time /e.g. the entire time schedule for
construction of the plant depends on timely executinn
of the civil engineering works in case thoss will be
carried out by the Buyer/

- his delivery obligations uof the equipment, materials,
stc., in due time /the duration of the constructive
period would be extanded i~ cese of dﬁlayaﬁ delivery/.

- his performence guarantoe.

As we chose to use Swiss Lay as governing law, we avoid
stipuleting liquidated damages clauses in the contract,
~instead of this we speak about = "panalty" clause,

ks to the so-celled "bonus clause", the experts of some

countries are against the applicstior of such clauses in

the lump sum contracts fFor tschnical-admimistrative reasons,

like

- the penalty clause repressnts some kind of "punishment”
to the Contractor for having failed to mest an engagemen t
and thie omission cannot be compensated by any act

- it is almoet impossible to judge in advarcs of signing
@ contrect which Failure of 2 psrformance valuy to what
extent could be compeinsated by the possible over-
accomplishment of snother performance figure and

= within which rete, after, eay, four of five years.

- should "bonus clauses" be stipulated in the contract,
the Buyer would have to cere for keeping in evidence

the respective production Figures and there might be
disputes on how to evaluate them. ‘

o
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1t is one of the most cruciasl provisione of the contracte

whet shall be done if the plant doas not operate satisfactorily

and cennot be even repaired, i.e., the Contractor fails to )
meet his fundamenteal obligation under the contract. The

contractes sometimes entitle the Buyer to repudiate the

contrect with all the consequences to the Contractor/presarvnd

right to demeand indemnif icetion for production losses,stc./.

However, this repercussion might be too grave for the Contractor.
Therefore other formuletions mey be prefarred, e.g., the

definition in the contrect of the cases in which ths "contract

might be considered 2s non-fulfilled by ths Contractor" and

under which circumstances the erbitretion court should be i

approsched to decide.
Performanc aren an gtain +] a n

In the lest twenty years devsloping countries were faced with
the very unpleasant experisnce in respect of the guarsnteed
performance figures. In numerous cases, the Contractor suceedsd
in demonstreting the guerenteed paremeters, and the hence the
Buyer signed the acceptance protocol. When the Contractor had
left the site, after 2 relatively short period, the plent could
not maintain the reted capacity level during day-to-day
operetion as expscted. It operated on & much lower level in
spite of the fect thet all the operstion instructions have been

respected.
To svoid such circumstences, the so-called "eustained

operation" clauss is to be inserted into the context of the
contract. Under this cleause the contractor csannot start

' dcmonatrition of the performance figures until the succeesful

completion of ths "sustained opesration" psriod. The plant muet
not be "kasyed up" for ths test runs only, it hes to prove ite
cepsbility to run smoothly during ® longer period.
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3.0 Pjent commissioning procedure

9

2
.
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P ]
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When ths srection works were complsted and ths relevant ptotocelo
have been signed, the period of commisioning starts. Ths statsment
of the "completion of the erection works" is very importent under
the contrect, es presented in the foregoing chaptérs. |

The commissioning period is uiually strictly limited to, say,
180 or 270 days, during which the Contractor has to adjust the
plent, to effect the necessery replacements, to schieve ths-

- "eusteined operstion" and, finally, demonetrats successfully

the performence figures. The contract ehell describs prlcilnly
the whole procedure, including ths methode of measuring the
parameters, their methematical eveluation,stc.

The commissioning procedure has-to be described in details in
trs contrect. Generelly, the commissioning prociduro goes on
under ths technical supervieion of the Contractor. The tsst
rur will heve to be performed in common obssrvation of the

‘recresentetives of the Contractor and the Buysr snd the statements

thereof must be made commonly.

If the Contrector is not owner of the procsss, only Licsnsea of
it, the Ouner's best specialists have to attend the test runs.

The commissioning period needs ths highest spirit of colleboration
of 3ll representatives at site, the respect of the mutual
interests sre most strained towserd the end of the erection works
end dyring the commiseioning period.

The legsl consequences of the non-fulfilment of the performance
figures were referred to in the preceding section.

Pic A £

-1 .3gope of the responejbility of thy Contractor end the Suver
The ususl lump esum contrect provides the exscution of a lot of
wvorks ae the duty of ths Buyer, ®s mentioned sbove. /Not
turn-key contrescte/ the clear definition of ths mutual N
responsibilities is indispensable. For exemple, from the
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Buyer's point of view it is adviseble to heve the civil
engineering designe approved by the Contrector. The
Contrectors do accept such demends provided they will not -
bs involved in technical faults, to be committed perhaps
by the Buyer. Sometimes there are irksome negotiations on
the responsibilities and the difficultiss can be overcome
only by having & mutuel confidence in each other.

In order to fecilitate the pushing shead of the design end
enginesring work of both parties, technical confersnces shall
heve to take place and the agende of these should precisely be
fixed in the contract, '

As the execution of a lumb-lum contract needs the cloese
co-operation of the Parties, a precise time-echeduls of both
Perties has tc be eet up in the frame of the contract.

9.2 Responsibility for damages, insurance scheme to protoct
Anterests of both Parties
The lump sum contrects comprise provisiona concerning the
liability of the Contrector releting to demeges caused by
him, either directly or indirectly. The latter refers to
so-cslled consoquenfial losses, like loss of production,etc,
It is & real problem how to protect ths Buyer sgainst big
losses end et the same time how to protect the contractor
8gainet enormous costs which could incur in unforessesble
cesss, apert from force majeure casess, mhich are prop-rly
esttled under the contract. '

It ie rocommnndcd thet thes Contrector concludc en ineurance
contract covaring damsges to & ressonsble extent and this sum
might be provided for in the contrect. Whatever the case meay

be, the Contractor muet be liable for the direct demages due

to his -omissions and for the ownership of the know-how, in

other words the Buyer must not becoms involved in right
infringement disputes over the procees offered by the Contractor,
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The ex is f th ntre

The Buysr naede tha presance of expsrtas during the conetruction

of the plent and during the commiesioning, The contract eshall
provide for the exact ellowences for thess specisliste in forsign '
end domestic currency end for ell tha conditions of thair stay

in the Buysr's country in full compliencs with the preveiling
rules and lawe of tha country.

To creste ths necesesry finsncisl resource for the payment of
the expatristee of ths Contrecter, it is else ususl to satsblish
sn estimats for thess psyments in the sems currency in which tha
price has to be paid snd to include it into the globsl contract
price., The actuel psyment of the daily sliowsnrncea ir domestic
currency for the paopls of the Contrector will bs effectcd
monthly sgainet preesnce certificestion of the resident pro ject
~mensger of the Contractor at site. The fees to bs peid in
foreign currency have to bs temittea to the Contractor sgainst
invoices.

‘0.0 Spare perts, operstion, sanyila
It ie vsuel for the trouble-free operstion of the plant tn
order spars parts for @ period of two yesre. As it would be
difficult to epecify ths iters of spare parts tefors the
eigning of ths contract, ths Perties agree or on estimatesd
smount to be specified later, during the sxecution of the
eontract. Thie procedurs allows the Buyer to include ths sum
for spare perts into the crsdit Pecilities to be granted by
the Contractor end his bank respectivsly.

The contract shell provide for sll ths necessery c;pontion-
prescriptions, like

- oetert up procadures

« shut down procedures

- emergency procedures '
« gsefety precsutions
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‘OQwing to the fact thet the knowladge of the technology of up

to date process plants needs very very careful study and personal
prectice, the pareonnel of the Buyer must be trained in one of
the plenta deeigned by the Contractor and/or operating according
to hie know-how, or to thet of the licensor.

The relevant clauses hevs to be provided for in the contract.

92,0 R mmendation

p antractin ro

To ehape up tha most euiteble form of inquiry end contract model, !
the Buyer should follow 8 multi-stage procedure. It is underetoo:

t6 stert with

- githe: @ feesibility stydy, preliminary design or project

design wnich should be carried out by one or two preselected
enginesering companies;

- or with the invitation for preliminary offers snd including
reference lists end descriptions concerning the activity of the

Biddoro in question, end

- yisiting eome of the :.u.u.u_m.u

ontrect and dures .
The Buyer should get scquainted with tha fundamental fastures
of lump sum and reimburseble contracts. The turn-key job is @
specisl cese of the lump sum one. Advantsgas snd disadvanteges
of both models should be taken into sccount when decisions are

being made.
The lymp sum foym should be preferred in cease of

- Quite new prdcnoooc and/or
- huge inveetmente

'~ not having the necesesry labour, akill snd tochnical |
organizetion available et home o

- getting favourabls credit facilitiea lnd/or payment .
conditions/product buy-beck etc./
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The peisbursables form should be preferred in ceses when

= the Buyer wsnte to save &s much ss poseible foreign
currency, |

- ths Buyer undertakes the mein responsibility to
sstesblish the plent/project management/

- the Buyer wents to minimize the divergency of the
interests of both perties

- the Buyer wants to reduce the time requirsd for
bidding end the contract discussione. '

Ape of coneujtante

It must expressedly be recommsnded tovomploy neutral consultents
for precontracting and contrecting procedurss who would have the
chsrge to sssist the Buyer's orgenizetion in prepsring the
eveluating the bide and negotiating the contract.

UHIDO's consultante sre alwsys et the disposal of the
dsveloping countries' respective organizations to assist
the preperstory worke, the whole contrecting procedurs es
well. Their independence from any of the big enginsering

,companise mey assure for the investors the rslieble

r'prusintution of the intereste of the developing countrise.












