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X. !!RPOSE:

The purpose of this paper is to illustrate the complex nature of
project ldan uegotiations and to identify the functions performed
by key parties to the negotiations. The paper is designed to in-
duce the reader to ask questions ir line with his particular desire
and interest to develop information.

II. DESCRIPTI®ZH OF THE PROJECT:

& manufacturing venture to be located in a developing country. The
proposed ent ity would be capable of producing 80% of the existing
local demand for its products, all of which are presently imported
fato the developing country.

I1I. BACKGROUND INFORMATION:

a) The overseas office of a U.S. investment firm (Promoter),
located in a developing country, learned of the devcloping country's
interest in establishing a new manufacturing enterprise for the
supply of products then being imported into the developing country.

b) The Promoter discussed the proposal in broad texms with
officials of the Economic Development Board and obtained a letter
of intent.

c) The Promotér immediately conducted an advance investigation
and analysis which led to the development of a propousal to a U.S.
turn-key contractor (Contractor).

d) Negotiations with the Contractor took place and resulted in
an agreement to undertake a detailed feasibility study and to carry
out an intensive investigation of all aspects pertinent to the pro-
posed manufacturing establishment.

e) The Promoter assisted the Coutractor's survey team in the
accumulaticu, correlation and analysis of the research and technical
data xcquirad for the comprehensive fecasibility study report, which
vas ultimately submitted to vavious Government ageucies, financial
institutions and other interested parties.
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£) The U.S. Promoter also devoted a substantial part of its
time and cf{fort in the preparation and evaluation of the feasibility
study,

When completed the study was submitted to the Development Board. The
study concluded that the proposed project would be of substantial bene-
fit to the Developing Country as well as an attractive investment for
its stockbinlders. A promotion certificate was issued by the Develop-
ment Board to the Promoter subject to satisfactory financial arrangement:

PROJECT COST:

The overall cost of the Project was estimated as $28 million. The
following financing plan was formulated:

1. Equity (Common Shares) $ 6,600,000

Investors:
Foddddodd it L

Developing Country Government
Developing Country Agency
U.S. Turn-Key Contractor (1)
Developing Country Banks
Developing Country = Public
U.S. Investrent Firm (11)

2. Subordinsted Loans $ 1,900,000

(Developing Country Investors)

3. U.S. Dollar Deb: $19,500,n00

e) Eximbank - '3 year loan including
$1 million of capitalized interest.
$15,000,000

b) U.S. Dollar Debenture. (111)
$ 4,500,000

T ——————

TOTAL . $28,000,000

(1) shares to be {ssued for machinery and equipment.
(11) shares to be issued for developmcgt expénses ard cash advance.
(i11) The Agency for International Development was anproached by the

Contractor Firm and agreed to gunantes tha U.S. Dollar non-~
converiible debenture as follcous: )
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a) Cover 100% principal of amount of debenture with “Specific
Risk" Guaranty, i.e., politi-cal risks; and,

b) Cover 757% of principal amount of debenture with "Extended

Risk" Guaranty, i.e., all purpose risks the sam2 as bank
{uaranty.

The remainirg 257 to be guaranteed by a local bank.

BINAKCIAL NEGOTIATIONS:

1. The U.S. Contractor contacted Eximbank. Eximbank expressed
interest in the project, but as a matter of policy could mot finance
the capitalized interest of $1 million and properly insisted on a
wore favorable debt/equity ratio. It became apparent that the amount
of U.S. dollar debentures would have to be Increased to $5.5 million
to include the $1 million capitalized interest and that the entire
amount, $5.5 mfllion would have to be subordinated to the $14 million
lcoan by Eximbank.

2. The U.S. Contractor turned to one of its internaticnal banks
for assistance. The U.S. Comrexcial Bank recognized that a 15 year
subordinated loan would not fit its loan portfolio. HNevertheless,
anxious to assist in bringing the proposal to fruition, thc Commercial
penk suggested the following approach:

Induce AID to revamp its Extended Risk Guaranty so as to make
it acceptable to private U.S. Institutional type investors, i.e.,
fnsurence companies, pension trusts,,trust funds. In oxder to
achieve this objective it would be necessary to:

a) Permit the institutional investors to provide loans solely
against the AID Extended Risk Guaranty portion leaving the
257, portion of the loan to the U.S. Corwmercial Bank.

b) Permit the 25% loan portion to represcat the earlicst maturi-
tics of the loan (i.e., first 6 years) anl permit the 75%
portion to represent the latest maturities (i.e., following
7 years).

N.B. At the time AID required the holder of guarantced notes to
retain the corresponding 257 portion together with the 75%
fully guaranteed portion.

3. The suggested approach in {2 involved extensive negotiations
with AID on the revision of its Extended Risk Guaranty. Each step of
the negotiations had to also be coordinated vith prospective co-lenders
(i.e., insurance companies, trust & pension funds) as well as with the
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-banking comnunity through a sub-committee of the Bankers Association
for Poreign Trade (BAFT). Because of the many parties involved in
the process, negotiations were necessarily protracted. Yet, these
negotiations represented only one aspect of the bank's functions,
The overall ro0le of the bank can be summarized as’ follows:

a) Attemp. to induce financial Institutional investors to
make loans to a new foreign ' :erprise.

b) Negotiate with AID un the re.scion of its guaranties,
coordinating with institution:: investors and other
co-lenders.

¢) Negotiate with Eximbank to insure that the texms and
gonditions ui bo::h loans are porvallel.

d) Negotlate with the commorcial banks of the developing
countxry who were to provide the guarauty of repayment
on the 257% portion of thes loan.

e) Negotiate with developing country agencies to obtain
approval of incentives including tax waiver on loan
ioterest.

f) With the assistance of special counsel negotiate torms
and conditions of the loan to suit AID, Eximbank, co=
lerders and the borrover; coordinating with each party
in order to arrive at complete accord on all aspects of
the underlying loan agreement and rclated documants.,
Attachment A shows a typical-list of documents required
for a project loan of this type.

FUNCTIONS OF OTHER PARTIES:

1. The U.S. Investment Firm

The U.S. Investment Firm assumed full responsibility and paid all
expences lcading to the establishment of the industrial venture.
This responsibility included the sclection and acceptance of indi-
viduals of the highest standing in the developing country to act as
"promoticn directors' under the regulations of the host Government.
All required documents were prepared, general counsel enployed, and

8ll costs involving the organization and establishment of a corpora-
tion wvere paid in full,

The U.S. Investment Firm gueranteed and assuwed the full obligation

for the development of tle necessary equity capital that resulted in
8 successful venture.  This included:

8) Discussions and invitations to Iocal investors to subscribe
to equity shares. (See Attachment B)




b)

d)

e)

£)

8)

h)

1)

)

k)

1)

Discussions and invitations to foreign investors to sub-
scribe to equity shares.

Preparation of the required prospectus and analysis necessary
for the proper evaluation of potential investors.

Subscription for debentures or preferred shares from local
ond foreign sources as required to finance the proposed
venture.

Securing subscriptions from foreign sources for all equity
{nvestment required in addition to those subscribed by lo-
cal sources.

fiegotiation for participation in supplying private capitel
from banks or cther financial institutions upon the most
fevorable terms.

Negotiation with and securing loans and financial assistance
from official U.S. Government or international fin-ncing in-
stitutions.

Detailed and exhaustive negotiation with the Developing Country
Covernment agencies to assure the granting of all investment
privileges and concessions allowed uader the Developing Coun-
try Investu.nt Promo%ion Laws and regulaticas.

Negotiation and liaison with developing country customs, in-
ternal revenue agencies ard other departments to achieve
prompt and satisfactory handling of the proposed venture's
transactions.

Respunsibility for the selection and assistance in acquisition
of a plant site acceptable to the directors of the company and
upon the most economical basis.

Assistance in the recruitment of capable developfng country
personnel, and the supervision of adequate training processes.

Continuing advisory liaison services by and between local and
foreign participants.

2. The U.S. Turn-Key Contractor

Besides the feasibility study that was cerried out, the U.S. Contractor

had to:

a)
b)

Select, develop and improve the site of the plant.

Construct the buildings rud other civil vorks.




|

¢) Transport all machinery and equipment from plants of
delivery to the plant site.

d) Provide labor and materials for erection of machinary
ard equipment.

e) Erxect tue rachincry and equipuznt, and superviee the
stact-up of operations as well as providing other
technical sexvices.

Morcover, the U.S. Seivice Company undertook the market evaluation
vhicli vas presented in thedr businecss precposal. The Service Company
rurvey teran carefully examined local consumption of the product in
tecent ycars, thea projected future consumption on the basils of the
experience of many other countriles which have passed through gimilar
preriods of industrial grouwth.

These forecasts were further tested by examining the present and
future product nceds of a numbexr of local largest users of the product.

The U.S. Contractor In this project was uniquely qualified to provide
monagement as well as teclnicnl competence,

Acting as maaager through a wholly-owvned managemant company, the con-
tractor undertook o stpervise uvith the cooperation of the Government
the development of the raw material sources, the labovatory and pilot
plaut iuvestigotions, as to the sultability of varxious factors involved
a the opcration process, as well as the continued operation of the
plaat after completion until such time as the tralning program pro-
duces qualified cperating and managerent personncl.

3. Agency for International Development

a) Assisted with the revision of its Extended Risk Guaranty,
participatiag in negotiations involving the bank's co-lenders and the
BAPY Sub~Committee.

b) Coopereted with the Commzrciel Bank in obtaining necessary
agreemcnt of the U.S. Treasury to certain aspects of the proposal.

¢) Provided technical analysis shills necessary for properly
evaluating the murketing and enginecring aspects of the proposal.

d) Cooperated in finalizing the loan agreement and related docu~
mentat fon.

4. Export-Import Bank of the United States

8) Applied its technical ability to the evaluation of the technical
ond economic feosibility of the project.
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b) Cooperated in reaching agreement on key terms and condi-
tions incorpox ited into the loan agreements.

¢) Cooperated in assuring that the, loan agreements were drafted
without conflicts in terms and conditions.

BENEFITS TO THE HOST COUNTRY:

1. For the local consumer and business, the availability of the
locally produced prcduct bridges the gap between supply and demnand and
gaves the expcnse and time consumad in importing the product.

2. The extra income bencfits for the developing country; The pay-
ing rates and working conditions are as attractive as any to be found
{n the devecloping country. The plant created about 500 now jobs with
an annual pay-voll of half a million dollars, besides the training of
local wor«ers in valuable technical skills.

3. Being a producer of an intermediate industrial product, the
{ndustrial venture worked as a supplier and custow2r to other businesses.

4. The following arc the direct benefits to the Government:

a) The forelgn exchange savings of approximately 613 million
resulting from producing ratter than importing the product.

b) The establishing of a ney and large industry for local
consumption and world markets, in the future.

¢) The employment benefit vhich moves the production vheel
of the developing country and solves a major problem that
has always effected its economic development.

d) The new and huge sources of tax revenuc of approximately
$12 million in the first 13 ycars of operation and $2 million
yearly thercafter.

V)II. CONCLUSION:

After approximately two years of continuous negotiations the project
arrangements were finalized and the loan agreements vere executed.

A summary of the parties jnvolved in the transaction should give the
reader an idea of the complex negotiations which took place.

Equity Participants

Developing Countxy Government

peveloping Country Agency

Seven private firms in the Developing Country
1,200 individual stockholders

Threz Developing Country Commezcial Baoks
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Export-Import Bank of tha United States (Eximbank)

Three U.S. Commercial Bunks

One U.S. Insurance Company

One U.S. Tiyust Fund

One U.S. Pension Fund

Agency for International Development (AID) (provided
guaranties)

Twd Developing Country Commercial Banks (Provided guaranties)

U.S. Turn-Key Contractor (Provided undcrtakings)

Others

Sub-Contractors

Consulting Engineer

Developing Country Agencies

U.S. Treasury

U.S. Commzrcial Banks thirough Sub-Committe: of BAFT
(Senior Officers plus legal counsels)
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ATTACHMENT A

DOCUMENT INDEX
(Names, dates and amounts have been omitted)

Basic Documents

The Loan Agreement

Amcndment No. 1 to Loan Agreement

Promissory notes of the Borrower.

A.I.D. Specific Risk Guaranty.

A.1.D. Extended Risk Guaranty.

Guaranty of the Early Maturities of the Loan by local banks #
Withdrawal Schedule

Schedule of Maturities

Lenders' Documents

Certificate of authority of officer executing the Loan Agreement on

Memorandum and Articles of Association of the Borrower, duly certified

Resolution:s adopted by the Stoctholders, certified by the Secretary of

the Borrower, consenting to and ratifying the Resolutions of the Board

8.
behalf of each Lender.
9. Eligibility letter from each Lender.
10. Investment letter from each Lender.
The Industrial Venture Documents
(a) Corporate
11.
by the Secretary of the Borrower.
12. Certificates of Good Standing.
13.
of Directors.
15. Certificate of Incumbency.
16, Poucr of Attorney.
17. Certificate as tu capital stock.
18

o e

Certified Specimen of Stock Subscription Agreement.

diveloping country
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20.
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21.

22,

23.

24.

zs‘

26.

27.

28‘

29‘
3o.
1.
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ATTACHMENT (Cont'd)

DOCUMENT INDEX (Cont'd)

Undertaking covering balance of unpaid subscriptions to capital stock.
Underwriting Agreement covering the face valuc debentures of Borrower.
Certificd copy of Feasibility Study covering the Project.

(a) Certificate attesting that the Borrower is entitled to the benefit
of Investment Incentives, issued by the Board of Investment of the
devéloping country.

(b) Certified copy of Exchange Control approval by the Central Bank.

Certified copy of Contract between Borrower and U.S. Contractor firm

and U.S. management corporation covering the construction, management

and equipment of the Project.

Overrun sgreement of U.S. contractor and the other major shareholders

of Borrower covering the availability of additional funds to the

Borrover in the event construction costs exceed estimates.

Guaranty of U.S. contractor Incorporated covering the performance of

its subsidiaries and affiliates.

Performance and Equipment Bond covering the performance of the U.S.

contractor under the constructioun contract.

Undertaking to engage a Consulting Engineer.

Undertaking by the local bank (a) and the local bank (b) to provide

Boirrower with a line of credit,

Certified copy of Loan Agrecment between Borrower and Eximbank,

Untertaking to obtain satisfactory insurance coverage.

Certificate of Officials of Borrower as of the date of closing the loan

updating any certificate furnished or dated prior to closing.

P
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ATTACHMENT (Cont'd)

DOCUMENT INDEX (Cont'd)

U.8. Contyactor, Subsidiaries and
Affiliates, Documents

32. Undertaking of U.S. contractor that it will not dispose of {ts equity
in the Borrover.

33. Undertzking of U.S. contractor that it vill retain ovmership of its
subsidiaries uncil all of their obligations to the Borrower have been

fulfilled.

34. Certificate of Incporation of U.S. contractor certified by the appro-

priate authorities.

35. Resolutions adopted by the Board of Directors of contractor certified
by the Assistant Secretary of contractor.

36. Resolutions of the Stockholders & contractor certified by the Assistant
S8ecretary of contractor.

37. Certificate of Stock Ownership and Incombency of contractor.

38. Certificate of Good Standing of Contractor issuel by the Secretary of
the State where it is located .
P.5. Subsections 35, 36, 37 and 38 applies similarly to the contractors,
subsidiaries and affiliates.

A.1.D. Documents

39. Certified copy of Agent's* application to A.I.D. for the Specific Ritk
Guaranty.

40. Opinion of general counsecl of A.I.D., covering the {ssuance and exacution
of the Specific and Extended Risk Guaranties.

Miscellancous Documents .

41. Opinion of United States counsel for Borrower.

42. Opinjon of local counsel for Borrower.

43. Opinion of counsel for U.S. contractor, its affiliates and subcidiarics.

*Agent represeuts the U.S. Cowmercial bank




44,
45.
46.

47.

Opinion of
Opinion of
Opinion of

Confirming

14
ATTACIRENT (Cont'd)

DOCUMENT INDEX (Cont'd)

counsel for the local bauk (a)
counsel for the local bank (b)
special United States counsel for the Lenders.

opinion of special local counsel for the Lenders.
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ATTACHMENT B

Invitation to the Public for Subscription
of Shares in the Industrial Venture

A well plannred advertising compaign had buen made for the project to
ensure that the public were: kept well informed of the project with the
aim to invite them to join in so as to spread the owmership of the pro-
posced company as widely as possible. As a result total public sub-
scription was at $1,600,000 with over 1,000 shareholders holding less

than 50 shares in the Industrial Venture. Total number of shareholders
is 1,200.

Pollowing. are the summary of advertising schedule made for the paper
company:

= Press Receptions;

This was followed by short articles vritten by newsmen
in both local and English meuspapexs.

= Interview on Television (channecl 4);
o & page supplem2nt of Prospcctus in the English newuspaper;
4 page supplement of Prospectus in all local newspaperxs;

These were followed by small adveriisement in all local
newspapers every day until the closing date for subscription.
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